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Titlo  15 — Commerce  and  Foreign  Trade 

CHAPTER  IX— NATIONAL  OCEANIC  AND  AT¬ 
MOSPHERIC  ADMINISTRATION,  DEPART¬ 
MENT  OF  COMMERCE 

PART  931— COASTAL  ENERGY  IMPACT 
PROGRAM 

AGENCY:  National  Oceanic  and  At¬ 
mospheric  Administration  (NOAA) 
Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  describes  ad¬ 
ministrative  procedures  to  implement 
the  Coastal  Energy  Impact  Program, 
which  will  provide  grants  and  credit 
assistance  to  coastal  States  and  com¬ 
munities  to  help  them  deal  with  the 
impacts  of  coastal  energy  develop¬ 
ment. 

EFFECTIVE  DATE:  March  27,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joellyn  K.  Murphy,  Office  of  Coast¬ 
al  Zone  Management,  National  Oce¬ 
anic  and  Atmospheric  Administra¬ 
tion,  3300  Whitehaven  Street  NW., 
Washington,  D.C.  20235,  202-634- 
4249. 

SUPPLEMENTARY  INFORMATION: 
The  Coastal  Energy  Impact  Program 
(CEIP)  was  created  by  the  1976 
amendments  to  the  Coastal  Zone  Man¬ 
agement  Act  of  1972  (Pub.  L.  94-370; 
16  U.S.C.A.  1451,  et  seq.)  and  signed 
into  law  on  July  26,  1976.  The  Nation¬ 
al  Oceanic  and  Atmospheric  Adminis¬ 
tration  (NOAA)  published  proposed 
regulations  on  October  22,  1976  (41  FR 
46724).  On  January  5,  1977,  NOAA 
published  interim-final  regulations  (42 
FR  1164).  The  preamble  to  both  sets 
of  regulations  discussed  the  implemen¬ 
tation  of  the  CEIP  in  detail,  and  the 
preamble  to  the  interim-final  regula¬ 
tions  addressed  in  detail  the  issues 
raised  and  comments  made  during  the 
54-day  comment  period  on  the  pro¬ 
posed  regulations. 

The  following  paragraphs  detail  the 
changes  made  since  the  publication  of 
the  interim-final  regulations.  Some  of 
these  changes  are  in  response  to  com¬ 
ments  made  during  the  30-day  com¬ 
ment  period  on  the  interim-final  regu¬ 
lations  that  closed  February  4,  1977. 
Other  changes  are  based  on  the  expe¬ 
rience  gained  by  NOAA’s  Office  of 
Coastal  Zone  Management  (OCZM)  in 
administering  the  CEIP  since  Febru¬ 
ary  4,  1977,  the  effective  date  of  the 
interim-final  regulations. 

Specific  comments  made  during  the 
comment  period  are  also  discussed  in 
detail  below. 

Major  Changes  and  Responses  to 
Comments 

SUBPART  A— OBJECTIVES 

This  subpart  was  not  changed. 


RULES  AND  REGULATIONS 

SUBPART  B— GENERAL  DEFINITIONS 

The  definition  in  §931.13  of  “new  or 
expanded  Outer  Continental  Shelf 
energy  activity”  has  been  amplified. 
Also,  the  definition  of  "impact  area” 
has  been  deleted,  since  the  concept  of 
an  impact  area  within  a  State  has 
proven  not  to  be  useful  in  the  allot¬ 
ment  process. 

Comments:  One  commentator  sug¬ 
gested  that  the  definition  of  “signifi¬ 
cantly  affected”  in  §  931.14  be  revised 
in  such  a  way  as  to  state  clearly  the 
amount  of  change  in  population  or 
employment  patterns  that  is  consid¬ 
ered  "significant.”  The  impact  caused 
by  population  and  employment 
changes  will  be  site  specific.  A  change 
in  employment  will  cause  a  different 
impact  in  a  community  in  which  many 
people  are  unemployed  than  it  would 
in  a  community  in  which  there  is  little 
unemployment  at  the  time  the  energy 
facility  is  sited.  Therefore,  no  change 
has  been  made  in  the  regulations. 

One  commentator  argued  that, 
under  the  existing  structure  of  §  931.15 
and  §931.20,  an  energy  facility  will 
qualify  as  “new”  even  if  most  of  the 
facility  was  built  before  July  26,  1976. 
This  may  be  true,  but  OCZM  will  con¬ 
sider  only  the  impact  caused  after 
July  26,  1976. 

One  commentator  suggested  that 
the  definition  of  “Outer  Continental 
Shelf  energy  activity”  found  in 
§931.17  be  expanded  to  include  gas 
processing  plants.  However,  since  the 
Congress  did  not  intend  to  include 
those  facilities  required  by  the  treat¬ 
ment  of  oil  and  gas,  the  regulations 
were  not  altered. 

Another  commentator  objected  to 
the  definition  of  “unit  of  local  govern¬ 
ment”  in  §  931.22(c).  This  commenta¬ 
tor  argued  that  planning  agencies 
without  taxing  authority  should  not 
receive  CEIP  assistance,  since  “the 
action  of  this  agency  will  have  severe 
impact  on  the  taxpayers.”  NOAA  feels 
that  area-wide  planning  agencies  have 
a  legitimate  function  under  Federal 
and  State  law,  and,  as  such,  can  per¬ 
form  a  useful  role  in  planning  for  the 
effects  of  coastal  energy  development. 
The  definition,  therefore,  remains  un¬ 
changed. 

SUBPART  C— BASIC  ELIGIBILITY 

The  only  substantive  change  to  this 
subpart  was  the  addition  of  a  provi¬ 
sion— §  931.25(d)— specifying  that 

should  a  coastal  State  lose  its  eligibil¬ 
ity  for  an  allotment  or  for  award  of 
funds,  all  moneys  allotted  to  the  State 
but  not  yet  awarded  for  individual  pro¬ 
jects  will  be  withheld.  If  the  State  in 
question  has  not  regained  its  eligibility 
within  1  year,  the  withheld  funds  will 
be  reallotted  as  appropriate  among 
the  remaining  eligible  coastal  States. 

Comments:  One  commentator  sug¬ 
gested  that  the  structure  of  para¬ 
graphs  (b)  and  (c)  of  §931.25  is  un¬ 


clear,  and  they  should  be  restructured. 
This  comment  was  rejected  because 
OCZM  believes  the  present  structure 
is  clear:  Paragraph  (b)  states  the  crite¬ 
ria  for  “satisfactory  progress  toward 
the  development  of  a  management 
program  consistent  with  the  policies 
set  forth  in  section  303”  of  the  Act; 
paragraph  (c)  defines  what  is  meant 
by  “consistent  with  the  policies  set 
forth  in  section  303.” 

The  same  commentator  requested 
that  energy  facilities  be  explicitly 
mentioned  as  in  the  national  interest 
under  §  931.25(c).  Section 

931.25(c)(2)(iii)  already  requires  that 
uses  of  national  interest  not  be  arbi¬ 
trarily  excluded  by  the  management 
program.  Energy  facilities  are  thus  im¬ 
plicitly  included,  and  there  appears  to 
be  no  reason  to  single  out  this  type  of 
national  interest  use  over  other  types. 

Another  commentator  suggested 
that  the  definition  of  eligibility  con¬ 
tained  in  §  931.25  is  unfair  to  local  gov¬ 
ernments  within  a  State  since  these 
governments  would  lose  eligibility  be¬ 
cause  of  State  decisions  beyond  their 
own  control.  The  statute  is  clear  on 
eligibility  in  this  matter,  however,  and 
OCZM  is  required  to  determine 
statewide  eligibility  according  to  the 
State’s  progress  toward  coastal  man¬ 
agement.  Since  the  development  of 
coastal  management  should  involve 
local  governments  directly,  the  deci¬ 
sion  to  abandon  coastal  management 
is  not  entirely  beyond  the  influence  of 
local  governments.  Also,  this  defini¬ 
tion  of  eligibility  creates  an  added  in¬ 
centive  for  local  governments  to  par¬ 
ticipate  in  and  encourage  coastal  man¬ 
agement  in  the  State. 

SUBPART  D— PLANNING  FOR  THE 

CONSEQUENCES  OF  ENERGY  FACILITIES 

The  significant  changes  in  this  sub¬ 
part  since  the  publication  of  the  Janu¬ 
ary  5,  1977,  interim-final  regulations 
are  as  follows: 

(1)  The  interim-final  regulations 
contained  a  restriction  that  a  State 
could  not  use  for  planning  an  amount 
of  formula  grants  greater  than  the 
percent  of  the  credit  assistance  allot¬ 
ted  to  it  for  public  facilities  and  ser¬ 
vices  under  section  308(d).  This  re¬ 
striction  has  been  removed.  OCZM  be¬ 
lieves  that  to  impose  such  a  restriction 
would  not  be  fully  in  keeping  with  the 
philosophy  of  the  CEIP  to  provide 
maximum  discretion  and  control  to 
States  and  localities. 

(2)  The  inventory  of  new  or  expand¬ 
ed  eftergy  facilities  drawn  up  for  the 
allotment  of  section  308(c)  planning 
assistance  has  been  changed  from  an 
annual  list  of  facilities  to  a  cumulative 
list.  OCZM  will  update  the  list  each 
year,  removing  those  facilities  for 
which  planning  is  no  longer  needed 
and  adding  new  facilities  as  they  come 
on  the  horizon.  This  change  avoids  the 
potential  “bunching  problem”  that 
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could  arise  with  an  annual  list;  i.e.,  a 
State  could  have  many  energy  facili¬ 
ties  on  its  inventory  in  one  year  and 
few  in  the  next.  This  ongoing  inven¬ 
tory  will  create,  in  conjunction  with 
the  formula  applied  to  the  facilities  on 
the  inventory,  what  might  be  called  a 
“planning  need  index”  that  measures 
the  level  of  relative  need  for  planning 
among  the  eligible  coastal  States. 

(3)  The  allotment  procedure  has 
been  more  fully  described  to  indicate 
that  fifteen  percent  of  the  moneys  ap¬ 
propriated  for  section  308(c)  will  be  al¬ 
lotted  equally  among  all  eligible  coast¬ 
al  States.  The  remaining  85  percent 
will  be  allotted  based  on  the  planning 
inventory  and  formula  procedures  de¬ 
scribed  in  §931.36(b)(2). 

(4)  Section  931.33(b)  is  now  explicit 
that  preliminary  architectural  and  en¬ 
gineering  services  for  public  facilities 
required  as  a  direct  result  of  new  or 
expanded  OCS  energy  activity  are  an 
allowable  use  of  the  formula  grants. 

(5)  The  purposes  cited  in  §931.33 
have  been  restructured  into  a  more 
logical  presentation.  Its  content  has 
not  changed  substantially. 

Comments:  One  commentator  sug¬ 
gested  that  the  objectives  of  this  sub¬ 
part—  §  931.31— explicitly  include  the 
limitation  that  planning  assistance 
may  be  used  only  for  the  effects  of 
those  new  or  expanded  energy  facili¬ 
ties  that  "significantly  affect”  the 
coastal  zone.  This  suggestion  was  not 
accepted  because  other  provisions  of 
Subpart  D  state  clearly  that  planning 
assistance  can  be  used  to  plan  only  for 
those  energy  facilities  significantly  af¬ 
fecting  the  coastal  zone.  Section  931.31 
is  intended  to  provide  only  general 
guidance  on  the  objectives  of  CEIP 
planning  assistance,  followed  by  more 
specific  direction  on  the  procedures 
and  uses  of  the  assistance  in  the  re¬ 
maining  provisions  of  Subpart  D. 

One  commentator  suggested  that 
the  definition  of  “eligible  energy  fa¬ 
cility”  in  §  931.32  be  clarified  regarding 
facilities  projected  to  be  required  as  a 
result  of  an  OCS  lease  sale,  including 
specification  of  who  makes  these  pro¬ 
jections  and  on  what  basis.  Because 
OCZM  believes  that  a  definition  is  not 
the  appropriate  place  to  set  forth  pro¬ 
cedures,  this  section  remains  un¬ 
changed.  Section  931.36(a)(2)(iii) 
states  that  OCZM  will  distribute  to 
each  coastal  State  the  data  and  infor¬ 
mation  on  which  its  allotment  will  be 
based.  These  data  will  include  the  pro¬ 
jections  relating  to  OCS  lease  sales. 
The  coastal  States  will  have  45  days  to 
comment  on  these  data  and  on  the  al¬ 
lotment  procedure. 

One  commentator  suggested  that 
§  931.33  be  expanded  to  allow  planning 
for  the  phasing  out  of  energy  facili¬ 
ties.  This  comment  was  adopted,  as  in¬ 
dicated  in  §931.33(a)(2)(viii). 

Another  commentator  suggested 
that  the  allowable  uses  in  §931.33  are 


far  too  broad,  and  they  should  be  nar¬ 
rowed  because  some  of  the  types  of 
planning  listed  could  not  be  carried 
out  efficiently  or  in  a  timely  way  by 
coastal  States  or  communities.  OCZM 
intends  to  rely  on  the  intra-State  allo¬ 
cation  process  required  by  section 
308(g)(2)  of  the  Act  to  ensure  that 
only  the  most  feasible  and  effective 
projects  are  undertaken  within  a 
State.  It  does  not  appear  appropriate 
to  narrow  the  allowable  uses  or  to 
limit  tne  discretion  of  the  States  and 
localities  in  determining  the  most  ap¬ 
propriate  type  of  planning  for  the  ef¬ 
fects  of  new  or  expanded  energy  facili¬ 
ties  significantly  affecting  the  coastal 
zone.  Furthermore,  the  uses  specified 
in  §  931.33  are  not  requirements  for 
State  or  local  planning.  Accordingly, 
§  931.33  remains  unchanged. 

Another  commentator  suggested 
that,  since  new  or  expanded  energy  fa¬ 
cilities  can  often  have  salutary  eco¬ 
nomic  and  other  effects  on  States  and 
communities,  the  allowable  uses  of 
§931.33  should  be  expanded  to  permit 
planning  for  beneficial  effects  of  such 
facilities.  Because  such  planning  is  al¬ 
ready  implicitly  permitted  under  the 
present  structure  of  that  section,  it 
has  not  bben  modified. 

One  commentator  felt  that  the  plan¬ 
ning  funds  under  this  subpart  are  not 
being  made  available  in  a  timely  fash¬ 
ion  because  the  use  of  the  planning 
moneys  is  tied  to  the  eligible  energy 
facilities  on  the  ■allotment  inventory— 
and  a  facility  may  not  enter  this  in¬ 
ventory  until  it  is  too  late  tc  under¬ 
take  basic  or  preliminary  planning. 
This  comment  appears  to  be  based  on 
a  fundamental  misunderstanding  of 
Subpart  D.  The  use  of  planning  funds 
is  not  tied  to  or  limited  in  any  way  to 
the  specific  facilities  on  the  allotment 
inventory.  The  inventory  is  developed 
with  equity  in  mind;  it  is  a  way  of  di¬ 
viding  a  fixed  sum  of  money  fairly 
among  all  the  eligible  coastal  States. 
But,  once  allotted,  the  funds  may  be 
used  for  any  of  the  types  of  planning 
in  §931.33  as  long  as  that  planning  is 
related  to  new  or  expanded  energy  fa¬ 
cilities  significantly  affecting  the 
coastal  zone.  This  can  include  facilities 
far  more  speculative  than  those  eligi¬ 
ble  for  inclusion  on  the  planning  allot¬ 
ment  inventory.  The  only  type  of 
energy-related  planning  not  allowable 
is  very  general  or  state-wide  energy 
planning  having  no  relation  to  new  or 
expanded  energy  facilities  significant¬ 
ly  affecting  the  coastal  zone. 

The  same  commentator  suggested 
that  the  allotment  process  be  expand¬ 
ed  to  include  the  potential  environ¬ 
mental  effects  on  one  State  of  effects 
from  a  new  or  expanded  energy  facili¬ 
ty  (e.g.,  tanker  traffic  from  OCS  activ¬ 
ity)  in  a  nearby  State.  OCZM  believes 
it  is  not  feasible  to  include  this  effect 
in  the  allotment  formula  because 
there  is  no  accurate  way  to  measure  it 


and,  therefore,  no  fair  way  to  include 
it.  Nevertheless,  a  State  can  use  its 
planning  funds  to  plan  for  such  envi¬ 
ronmental  effects  even  though  the 
effect  was  not  included  on  the  inven¬ 
tory  upon  which  the  allotment  was 
based. 

SUBPART  E— FINANCING  PUBLIC 
FACILITIES  AND  PUBLIC  SERVICES 

The  major  changes  in  this  subpart 
since  the  January  5,  1977,  interim- 
final  regulations  are  as  follows: 

(1)  The  concept  of  a  loan/guarantee 
agreement  has  been  amplified.  It  is 
now  explicit  that  the  award  of  repay¬ 
ment  assistance  will  not  and  cannot  be 
a  purely  discretionary  action  by  the 
Associate  Administrator.  The  agree¬ 
ment  will  contain  clear  conditions, 
agreed  upon  in  advance  by  the  borrow¬ 
er  and  OCZM,  under  which  the  Asso¬ 
ciate  Administrator  will  authorize  re¬ 
payment  assistance.  The  insertion  of 
this  language  is  intended  to  bolster 
OCZM’s  commitment  to  reducing  the 
risk  to  State  and  communities  inher¬ 
ent  in  building  the  new  infrastructure 
required  by  coastal  energy  activity. 

(2)  The  words  “new  or  expanded” 
have  been  removed  from  before 
“coastal  energy  activity”  in  those  sec¬ 
tions  dealing  with  the  use  of  credit  as¬ 
sistance  funds  under  section  308(d).  It 
had  been  OCZM’s  interpretation  of 
the  legislative  history  and  the  statute 
that  credit  assistance  was  intended  to 
be  used  to  deal  with  the  effects  of  only 
“new  or  expanded”  coastal  energy  ac¬ 
tivity.  But,  because  the  statute  and 
legislative  history  are  not  entirely 
clear  on  the  matter,  and  because  sever¬ 
al  comments  requested  an  expansion 
in  the  scope  of  the  credit  assistance, 
OCZM  has  decided  to  specify  in  these 
final  regulations  that  credit  assistance 
may  be  used  to  build  new  or  improved 
public  facilities  required  as  a  result  o* 
coastal  energy  activity. 

It  should  be  noted  that  this  issue 
was  the  subject  of  substantial  com¬ 
ment  at  the  time  of  the  November  22, 
1976,  proposed  regulations  and  of  the 
January  5,  1977,  interim-final  regula¬ 
tions.  The  preambles  to  both  these 
documents  discussed  the  issue  in 
detail. 

(3)  The  definition  of  “unavailable” 
has  been  changed  to  recognize  that 
credit  assistance  is  “unavailable”  when 
a  borrower  clearly  is  unable  to  amor¬ 
tize  fully  a  loan  or  guaranteed  obliga¬ 
tion.  This  means  that  the  State  could 
requisition  the  proceeds  of  its  formula 
grant  to  assist  the  borrower  in  con¬ 
junction  with  a  loan  or  guarantee  to 
construct  a  public  facility  required  as 
a  direct  result  of  new  or  expanded 
OCS  energy  activity.  This  change  adds 
significantly  to  the  flexibility  of  the 
program. 

This  issue  was  also  the  subject  of 
considerable  comment  at  the  time  of 
the  earlier  regulations.  OCZM  then 
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held  the  position  that  a  definition  of 
unavailability  that  permitted  case-by¬ 
case  determination  of  need  was  not  ap¬ 
propriate  or  fully  in  keeping  with  the 
philosophy  of  the  program  or  its  legis¬ 
lative  intent.  Since  publication  of  the 
interim-final  regulations,  however, 
OCZM  has  gained  experience  in  imple¬ 
menting  the  program.  OCZM  now 
feels  that  the  flexibility  of  this 
amended  definition  of  unavailability  is 
critical  to  the  success  of  the  CEIP  in 
meeting  the  needs  of  those  communi¬ 
ties— often  the  most  severely  impact¬ 
ed— that  clearly  cannot  repay  a  loan 
or  guaranteed  obligation  without  dras¬ 
tically  increased  taxes  or  other  hard¬ 
ships  to  the  pre-impact  population. 

(4)  The  definition  of  a  “public  facili¬ 
ty”  in  §  931.42(a)  was  broadened  by  in¬ 
cluding,  under  “environmental  protec¬ 
tion,”  land  acquisition  for  environmen¬ 
tal  protection  and  facilities  and  equip¬ 
ment  to  prevent  or  control  erosion. 
The  definition  was  also  broadened 
under  “recreation”  by  the  inclusion  of 
the  acquisition  of  parkland  or  beaches 
or  public  access  to  parkland  or  beach¬ 
es. 

Comments:  One  commentator  re¬ 
quested  that  “beaches”  be  added  to 
§  931.42(a)(6);  the  comment,  as  noted 
above,  was  incorporated.  The  same 
commentator  suggested  that  “rail  elec¬ 
trification  systems”  be  added  to  the 
list  of  public  facilities.  This  suggestion 
was  not  adopted,  since  such  electrifica¬ 
tion  projects  would  not  likely  serve 
new  population  resulting  from  coastal 
energy  activity.  Mass  transit  that  is  re¬ 
quired  by  coastal  energy  activity  is  al¬ 
ready  covered  in  §  931.42(a)(7). 

Another  commentator  objected  to 
the  inclusion  in  §  931.42(a)  of  “electric 
generating  plants  and  distribution  sys¬ 
tems,”  arguing  that  such  plants  and 
systems  are  not  explicitly  mentioned 
in  the  statute  and  thus  can  be  consid¬ 
ered  a  public  facility  only  upon  a  find¬ 
ing  that  they  serve  new  population.  As 
the  commentator  points  out,  the 
CZMA  does  not  limit  public  facilities 
eligible  for  CEIP  assistance  to  those 
enumerated  in  the  statutory  defini¬ 
tion,  and  provides  for  the  inclusion  of 
other  eligible  facilities  which  the  Sec¬ 
retary  finds  will  support  increased 
population.  The  inclusion  of  electric 
generating  plants  and  distribution  sys¬ 
tems  in  the  definition  of  “public  facili¬ 
ty”  that  appears  in  these  regulations 
represents  the  determination  of  the 
Associate  Administrator,  under  au¬ 
thority  delegated  to  him  by  the  Secre¬ 
tary,  that  these  types  of  facilities  will 
support  increased  population. 

Another  commentator  asked  that 
the  definition  of  “new  or  improved 
public  facility”  remove  any  reference 
to  serving  new  employment  or  new 
population.  This  comment  was  adopt¬ 
ed,  since  the  definition  is  intended 
only  to  refer  to  a  point  in  time. 

The  same  commentator  suggested 
that  §  931.42(e)  define  the  term  “re¬ 


quired  as  a  result  of  coastal  energy  ac¬ 
tivity”  rather  than  the  term  “required 
as  a  result  of  new  or  expanded  coastal 
energy  activity.”  As  noted  above,  the 
definition  was  changed  accordingly. 

The  same  commentator  suggested 
that  credit  assistance  be  defined  as 
“unavailable”  in  §  931.42(g)  when  the 
Associate  Administrator  declines  to 
give  a  loan  for  a  facility  or  service  or  if 
the  State  has  used  all  of  the  credit  as¬ 
sistance  allotted  to  it.  The  definition 
in  §  931.42(g)  was  modified  substantial¬ 
ly,  as  noted  above. 

Another  commentator  had  several 
concerns  about  the  allotment  proce¬ 
dure  in  §931.46.  The  commentator 
suggested  that  the  “need  factor”  ap¬ 
proach  to  allotment  could  occasionally 
result  in  less  money  being  allotted 
than  was  appropriated  for  credit  assis¬ 
tance  (if  the  sum  of  all  the  state  need 
factors  is  less  than  the  amount  appro¬ 
priated).  The  commentator  suggested 
that  it  be  made  clear  that  all  moneys 
appropriated  would  always  be  allotted. 
Section  308(e)  of  the  Act  states  the 
criteria  on  which  the  allotment  is  to 
be  based.  OCZM  is  limited  by  the  stat¬ 
ute  to  using  a  formula  based  on  the 
factors  specified  in  section  308(e)(1) 
(A)  and  (B),  and  use  of  these  factors 
may  not  always  result  in  an  amount 
allotted  identical  to  the  amount  ap¬ 
propriated.  Should  moneys  be  appro¬ 
priated  but  not  allotted  in  a  given 
year,  they  would  remain  in  the  Fund 
and  be  allotted  in  subsequent  years  as 
needed. 

The  same  commentator  was  con¬ 
cerned  that  the  States  be  allowed  to 
review  the  calculation  of  need  factors, 
and  that  the  State  be  given  more  in¬ 
formation  on  how  new  or  expanded 
OCS  energy  activities  are  to  be  identi¬ 
fied  and  included  in  the  allotment. 
Section  931.46(d)  specifies  that  OCZM 
will  provide  the  States  each  year  the 
relevant  data  and  procedures  on  which 
the  allotment  is  based.  The  States  will 
have  45  days  to  review  and  comment 
on  these  data  and  procedures  before 
the  allotment  is  made. 

The  same  commentator  asserted 
that  the  allotment  procedures  do  not 
recognize  that  new  population— and 
therefore  new  demand  for  public  fa¬ 
cilities  and  services— can  be  drawn  into 
one  State  by  a  coastal  energy  activity 
in  another  State.  Section  931.46(d)(4) 
states  that  OCZM  will  estimate  the 
new  employees  and  related  new  popu¬ 
lation  expected  to  “reside  in  each 
coastal  State.”  This  could  include  em¬ 
ployees  and  population  from  coastal 
energy  activities  in  nearby  States.  A 
State  should  bring  such  cases  to 
OCZM’s  attention,  along  with  ade¬ 
quate  documentation,  during  the  45- 
day  comment  period. 

One  commentator  stated  that  the 
CEIP  would  impose  significant  admin¬ 
istrative  costs  on  States,  and  that  the 
regulations  are  not  clear  on  how  these 


costs  can  be  met.  Section 
931.33(a)(3)(iii)  makes  it  clear  that 
funds  for  administration  of  the  CEIP 
are  available  under  both  sections 
308(c)  and  308(b)  of  the  Act. 

One  commentator  objected  to  the  re¬ 
moval  of  a  phrase  that  had  appeared 
in  the  October  22,  1976,  proposed  reg¬ 
ulations  stating  that  OCZM  believes 
that  such  a  restriction  would  be 
unwise  until  more  experience  has  been 
gained  in  processing  requisitions. 
OCZM  retains,  however,  a  firm  com¬ 
mitment  to  the  speedy  processing  of 
applications  and  requisitions. 

The  largest  number  of  comments  on 
Subpart  E  were  in  regard  to  the  inter¬ 
est  rate  described  in  §  931.50(a).  Most 
of  these  comments  stated  that  the  in¬ 
terest  rate  specified  in  §  931.50(a)  was 
too  high  to  provide  necessary  financial 
assistance  on  reasonable  terms.  Other 
comments  requested  clarification  of 
what  special  circumstances  would 
cause  a  lower  interest  rate.  We  have 
responded  to  these  comments  by  re¬ 
questing  a  review  of  the  issue  by  the 
Office  of  Management  and  Budget. 
OCZM’s  request  contains  the  recom¬ 
mendation  for  a  lower  interest  rate  to 
apply  to  potential  borrowers.  Pending 
the  outcome  of  this  review,  OCZM  has 
retained  in  the  regulations  both  the 
language  of  the  statute,  which  simply 
states  what  the  maximum  interest 
rate  can  be  on  308(d)(1)  loans,  and  the 
authority  to  approve  lower  interest 
rates  under  special  circumstances. 

SUBPART  F— REPAYMENT  ASSISTANCE 

The  major  changes  in  this  subpart 
involve  the  simplification  and  clarifi¬ 
cation  of  language.  The  substantive  as¬ 
pects  of  these  changes  can  be  de¬ 
scribed  in  two  ways. 

(1)  The  final  regulations  reflect  re¬ 
definition  of  and  decreased  reliance  on 
fiscal  schedules  as  a  determinant  of  a 
borrower’s  eligibility  for  repayment 
assistance.  The  fiscal  schedule— a  set 
of  projections  or  forecasts  examining 
the  f fiscal  condition  of  a  borrower  with 
and  without  the  effects  of  a  coastal 
energy  activity— is  now  viewed  as  one 
tool  of  fiscal  analysis  developed  and 
used  by  OCZM.  By  trying  the  criteria 
for  the  availability  of  repayment  assis¬ 
tance  to  the  loan  or  guarantee  agree¬ 
ment  rather  than  to  these  fiscal  sched¬ 
ules,  the  regulations  now  provide 
greater  flexibility  in  OCZM’s  ability  to 
tailor  assistance  to  the  needs  of  indi¬ 
vidual  borrowers. 

(2)  The  concept  of  a  loan  or  guaran¬ 
tee  agreement  has  been  strengthened 
to  make  clear  that  the  OCZM’s  discre¬ 
tion  in  the  award  of  repayment  assis¬ 
tance  will  be  constrained  by  the  terms 
and  conditions  agreed  to  by  the  bor¬ 
rower  and  the  Associate  Administrator 
in  advance  of  the  loan  or  guarantee 
award.  This  provision  will  help  insure 
that  the  Federal  Government  will 
share  with  coastal  States  and  commu- 
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nities  the  risk  inherent  in  building  the 
public  facilities  and  providing  the 
public  services  needed  because  of 
coastal  energy  activity.  The  regula¬ 
tions  clearly  specify  that  the  borrower 
will  know  the  conditions  upon  which 
repayment  assistance  will  be  available 
before  taking  out  the  loan  or  guaran¬ 
teed  obligation  and  will  not  have  to 
rely  on  the  future  judgment  of  Feder¬ 
al  officials. 

Comments:  One  commentator  stated 
that  the  requirement  for  periodic  up¬ 
dating  of  financial  information  will 
impose  costs  on  the  States  and  local 
governments.  This  requirement  was 
not  changed,  however,  since  adminis¬ 
trative  costs  can  be  paid  for  from  the 
State’s  allotment  of  planning  funds, 
under  either  section  308(c)  or  308(b). 

SUBPART  G— GRANTS  FOR  UNAVOIDABLE 

LOSSES  OF  COASTAL  ENVIRONMENTAL 

AND  RECREATIONAL  RESOURCES 

The  major  changes  in  this  subpart 
involved  clarification  of  language  in 
several  sections.  No  substantive 
changes  were  made. 

Comments:  A  number  of  commenta¬ 
tors  asked  for  amplification  of  the 
definition  of  “unavoidable”  in  §  931.72. 
In  response,  the  definition  has  been 
expanded  and  restructured. 

Another  commentator  objected  to 
the  inclusion  of  “air  or  water  quality” 
as  an  “environmental  resource”  in 
§  931.72(b)  because  “air  and  water 
quality  are  protected  from  significant 
degradation  under  Federal  Clean  Air 
and  Water  Pollution  Control  Acts; 
therefore,  any  change  in  air  or  water 
quality  authorized  under  those  Acts 
does  not  create  a  compensable  ‘loss.’  ” 
This  comment  speaks  to  the  unavoida- 
bility  of  certain  types  of  losses,  not  to 
whether  a  degradation  of  air  or  water 
quality  is  an  environmental  loss.  Cer¬ 
tainly  any  degradation  of  air  or  water 
quality  that  involves  a  continuing  vio¬ 
lation  of  Federal  pollution  laws  would 
not  be  declared  “unavoidable.”  But, 
since  it  is  conceivable  that  CEIP  funds 
could  be  used  effectively  to  plan  for, 
to  monitor,  or  to  design  prevention 
strategies  involving  such  degradation, 
§  931.72(b)  remains  unchanged. 

One  commentator  objected  to  the  re¬ 
striction  in  §  931.72(d)  that,  to  be  con¬ 
sidered  a  recreational  resource,  an 
area  must  have  been  “designated 
under  a  State’s  approved  coastal  zone 
management  program  as  an  area  of 
particular  concern  or  potential  use  for 
recreational  purposes”  If  the  area  in 
question  had  not  already  been  in  use 
for  recreational  purposes.  The  restric¬ 
tion  was  necessary  to  enable  OCZM  to 
distinguish  objectively,  for  administra¬ 
tive  purposes,  between  a  recreational 
resource  and  an  environmental  re¬ 
source. 

A  number  of  commentators  asked 
for  further  clarification  and  amplifica¬ 
tion  of  §931.74,  which  describes  the 


uses  to  which  environmental/recre¬ 
ational  grants  can  be  put.  This  section 
was  expanded  accordingly. 

Another  commentator  suggested 
specifically  that  §931.74  states  clearly 
that  grants  are  available  to  prevent, 
reduce,  or  ameliorate  losses  that  result 
from  coastal  energy  activity— regard¬ 
less  of  when  that  energy  activity  oc¬ 
curred.  This  comment  was  incorporat¬ 
ed. 

The  same  commentator  suggested 
that  §  931.79(d),  which  limits  the  use 
of  grants  to  prevent,  reduce,  or  amelio¬ 
rate  a  loss  by  means  of  a  public  facili¬ 
ty,  be  modified  from  facilities  of  the 
types  specified  in  §  931.42(a)  to  facili¬ 
ties  “eligible  for  funding  under  Sub¬ 
part  E”.  This  comment  was  also  ac¬ 
cepted. 

SUBPART  H— LATERAL  SEAWARD 
BOUNDARIES 

Upon  analysis  by  NOAA  of  the  inter¬ 
im-final  regulations  for  this  subpart,  it 
was  determined  that  references  to  lat¬ 
eral  seaward  boundaries  of  States  ex¬ 
tending  to  “the  outer  limit  of  the  ter¬ 
ritorial  sea”  was  not  the  most  appro¬ 
priate  terminology.  This  terminology 
has  been  replaced  by  the  phrase  “a 
State’s  seaward  boundary,”  which  is 
derived  from  the  Submerged  Lands 
Act. 

Since  the  effective  date  of  the  inter¬ 
im-final  regulations  is  now  established, 
references  to  dates  in  this  subpart 
which  are  tied  to  the  effective  date 
have  been  replaced  by  specific  dates. 

Review  of  this  subpart  by  NOAA 
also  revealed  a  failure  to  recognize  a 
distinction  in  the  language  between 
paragraphs  308(b)(3)(B)  (i)  and  (ii)  of 
the  Act.  Paragraph  (ii)  provides  for  de¬ 
limitation  of  lateral  seaward  bound¬ 
aries  if  no  such  boundaries  “or  any 
portion  thereof”  have  been  clearly  de¬ 
fined  or  fixed;  paragraph  (i)  does  not 
refer  to  “portions”  of  boundaries.  The 
statute  thus  would  authorize  a  delimi¬ 
tation  line  to  be  based  on  a  "portion” 
of  a  lateral  seaward  boundary  estab¬ 
lished  by  an  interstate  compact,  agree¬ 
ment,  or  judicial  decision  as  of  July  26, 
1976  (the  date  of  enactment  of  the 
statute)  only  if  such  portion  of  a  later¬ 
al  seaward  boundary  has  been  clearly 
defined  or  fixed  by  that  time,  and  to 
the  extent  that  the  principles  used 
were  applicable.  It  has  been  suggested 
that  the  clause  “to  the  extent  that 
such  principles  are  applicable”  should 
be  deleted  from  this  provision,  but  to 
retain  it  reflects  more  clearly  the 
effect  of  the  statute. 

Comments.  One  commentator  point¬ 
ed  out  that  the  regulations  failed  to 
take  into  account  the  fact  that  para¬ 
graph  308(b)(3)(B)(iii),  pertaining  to 
lateral  seaward  boundaries  defined  or 
fixed  by  States  after  July  26,  1977, 
unlike  paragraphs  (i)  and  (ii),  does  not 
refer  to  such  boundaries  established 
by  judicial  decision.  Therefore,  in 


order  to  more  closely  follow  the  provi¬ 
sions  of  the  statute  and  the  intent  of 
Congress,  the  regulations  have  been 
revised  to  provide  only  for  the  adop¬ 
tion  of  principles  used  in  inter-State 
compacts  or  agreements  entered  into 
or  amended  by  coastal  States  after 
July  26,  1976,  as  the  basis  for  estab¬ 
lishment  or  revision  of  a  delimitation 
line  through  the  Outer  Continental 
Shelf  by  the  Associate  Administrator. 
However,  language  was  inserted  that 
if,  after  July  26,  1976,  a  judicial  deci¬ 
sion  were  rendered  that  clearly  de¬ 
fined  or  fixed  a  lateral  seaward  bound¬ 
ary,  such  a  decision  may  also  be  used 
by  the  Associate  Administrator  in  es¬ 
tablishing  a  line  of  delimitation. 

Another  commentator  suggested 
that  references  in  the  regulations  to 
the  principle  of  equidistance  should  be 
dropped  so  as  to  avoid  any  implication 
of  a  preference  for  this  principle  over 
another  applicable  principle.  This  has 
been  done. 

In  response  to  another  comment,  the 
regulations  have  been  amended  to  em¬ 
phasize  that  a  uniform  procedure  is 
provided  for  any  principle  requiring 
measurement  from  a  baseline.  That 
baseline  will  be  the  intersection  of  the 
National  Ocean  Survey  (NOS)  low 
water  datum  of  reference  with  the 
land,  as  described  and  published  by 
the  NOS  on  large  scale  nautical  charts 
of  the  area,  as  modified  by  the  appli¬ 
cation  of  the  principles  of  the  Conven¬ 
tion  on  the  Territorial  Sea  and  the 
Contiguous  Zone,  as  interpreted  >  by 
the  Ad  Hoc  Committee  on  U.S.  Coast¬ 
line  Delimitation. 

A  commentator  also  suggested  that 
the  six-month  period  for  States  to 
define  or  delimit  a  lateral  boundary  be 
allowed  to  run  from  the  effective  date 
of  the  final  regulations  as  opposed  to 
the  interim-final  regulations.  In  re¬ 
sponse,  an  optional  period  of  an  addi¬ 
tional  six  months  has  been  authorized, 
if  the  Governors  of  the  States  con¬ 
cerned  each  request  such  an  exten¬ 
sion. 

Another  commentator  expressed 
concern  over  the  improper  discretion 
implied  in  the  statement  in  one  por¬ 
tion  of  the  regulations  that  the  Asso¬ 
ciate  Administrator  will  establish  the 
required  delimitation  lines.  Thus,  lan¬ 
guage  following  that  of  the  statute 
has  been  inserted  in  the  regulations  to 
emphasize  that,  if  the  Associate  Ad¬ 
ministrator  is  to  establish  the  required 
delimitation  lines  in  the  absence  of 
prior  definition  or  delimitation,  it  will 
be  according  to  the  applicable  princi¬ 
ples  of  law. 

A  commentator  also  suggested  that, 
if  the  lateral  seaward  boundary  is  a 
matter  in  litigation  prior  to  the  time 
of  delimitation  by  the  Associate  Ad¬ 
ministrator,  it  would  be  appropriate  to 
defer  such  delimitation  until  a  final 
judicial  decision  is  rendered.  Language 
has  been  inserted  providing  discretion 
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to  the  Associate  Administrator  to  so 
defer  such  delimitation  under  such  cir¬ 
cumstances. 

Another  commentator  suggested 
specifying  that,  when  measurement 
from  a  baseline  is  used,  the  baseline 
on  NOS  charts  would  apply,  except 
where  fixed  by  judicial  decree,  in 
order  to  clarify  that  a  different  offi¬ 
cial  legal  baseline  may  in  fact  be  fixed 
by  judicial  decree.  However,  since  the 
modification  and  interpretation  by  the 
Ad  Hoc  Committee  mentioned  above 
includes  consideration  of  applicable 
judicial  decrees,  this  additional  lan¬ 
guage  is  unnecessary.  The  regulations 
also  emphasize  that  the  uniform  pro¬ 
cedures  to  be  used  when  delimitation 
lines  established  by  the  Associate  Ad¬ 
ministrator  are  based  on  measurement 
from  a  baseline  include  the  provisions 
that  such  delimitation  lines  shall  be 
delineated  by  the  NOS. 

Finally,  several  changes  have  been 
made  with  respect  to  impoundment  of 
funds  for  disputed  areas.  To  avoid  po¬ 
tential  differences  over  the  exact  area 
in  dispute,  a  provision  has  been  insert¬ 
ed  clarifying  that  the  Associate  Ad¬ 
ministrator  will  determine  such  areas. 
Also,  in  response  to  one  suggestion, 
the  regulations  now  specify  that  the 
funds  will  be  impounded  in  the  Trea¬ 
sury  of  the  United  States.  Further¬ 
more,  it  was  recognized  that  disputes 
also  could  exist  over  areas  between  the 
Federal  Government  and  a  State.  The 
regulations  thus  have  been  revised  to 
provide  for  impoundments  of  funds 
based  on  these  areas  as  well. 

SUBPART  I— GENERAL  PROVISIONS 

The  major  change  in  this  subpart 
was  the  inclusion  of  capitalized  inter¬ 
est  during  construction,  capitalized  in¬ 
terest  during  development,  and  devel¬ 
opment  expense  as  allowable  costs 
under  the  credit  assistance  provisions 
of  the  CEIP. 

The  inclusion  of  interest  and  devel¬ 
opmental  costs  as  a  part  of  the  loan 
will  provide  a  reserve  base  to  meet 
debt  service  requirements.  This  will 
provide  greater  financial  stability  to 
the  project  in  the  early  years  of  the 
loan  and  thus  reduce  substantially  the 
potential  need  for  repayment  assis¬ 
tance. 

All  other  changes  in  this  subpart 
were  technical  in  nature. 

SUBPART  J— INTRASTATE  ALLOCATION  OF 
FINANCIAL  ASSISTANCE 

The  significant  changes  in  this  sub¬ 
part  since  the  publication  of  January 
5,  1977,  interim-final  regulation  are  as 
follows: 

(1)  Provision  has  been  made  for  a 
State  to  initiate  a  revision  of  its  intra¬ 
state  allocation  process. 

(2)  Thresholds  for  the  requirement 
of  a  preapproved  intrastate  allocation 
process  have  been  established  at 
$250,000  in  grants  or  $2  million  in 
credit  assistance. 


(3)  The  number  of  criteria/require¬ 
ments  for  an  approved  process  have 
been  reduced  from  12  to  8. 

(4)  Simplified  requirements  have 
been  established  for  States  that  fall 
below  the  thresholds. 

(5)  An  interim  process  for  applica¬ 
tions  submitted  before  October  1, 
1977,  has  been  included. 

A  final  environmental  impact  state¬ 
ment  was  prepared  to  accompany  the 
interim-final  regulations  and  was 
made  available  to  the  public  on  De¬ 
cember  30,  1976.  A  supplement  to  this 
statement  was  made  available  on  Jan¬ 
uary  5,  1977.  The  supplement  has  been 
revised  in  light  of  changes  made  in  the 
regulations  since  the  publication  of 
the  interim-final  regulations.  This  re¬ 
vised  supplement  is  being  made  avail¬ 
able  to  the  public  concurrent  with  the 
publication  of  these  final  regulations. 

Note.— The  National  Oceanic  and  Atmo¬ 
spheric  Administration  has  prepared  Circu¬ 
lar  A-107  under  Executive  Order  11821  and 
OMB  certifies  that  an  inflationary  impact 
statement  has  been  prepared  for  regulations 
implementing  the  coastal  energy  impact 
program. 

Richard  A.  Frank, 
Administrator,  National  Ocean¬ 
ic  and  Atmospheric  Adminis¬ 
tration. 

February  10, 1978. 

In  consideration  of  the  foregoing, 
Part  931  is  issued  as  follows: 

Subpart  A — Objective* 

Sec. 

931.1  Overall  objectives. 

931.2  Planning  grants. 

931.3  Public  facilities  and  public  services 
assistance. 

931.4  Repayment  assistance. 

931.5  Environmental  and  recreational 
grants. 

Subpart  B — General  Definition* 

931.9  Index  to  definitions. 

931.10  Act. 

931.11  Coastal  zone. 

931.12  Fund. 

931.13  Coastal  energy  activity. 

931.14  Significantly  affected. 

931.15  New  or  expanded  coastal  energy  ac¬ 
tivity. 

931.16  Outer  Continental  Shelf. 

931.17  Outer  Continental  Shelf  energy  ac¬ 
tivity. 

931.18  New  or  expanded  Outer  Continental 
Shelf  energy  activity. 

931.19  Energy  facility. 

931.20  New  or  expanded  energy  facility. 

931.21  [Reserved]. 

931.22  Unit  of  general  purpose  local  gov¬ 
ernment  and  unit  of  local  government. 

931.23  NOAA  and  OCZM. 

931.24  Associate  Administrator. 

Subpart  C — Basic  Eligibility 

931.25  Eligibility  requirements. 

931.26  Designation  of  State  agencies. 

Subpart  D — Planning  for  the  Consequence*  of 
Energy  Facilities 

931.30  General. 


Sec. 

931.31  Objectives. 

931.32  Definitions. 

931.33  Purposes. 

931.34  Sources. 
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931.93  Other  Federal  requirements. 

931.94  Environmental  Impact  Statements. 

931.95  Records. 

931.96  Audit. 

931.97  Recovery  of  funds. 

931.98  Coordination  with  other  Federal 
agencies. 

Subpart  J — Intrastate  Allocation  of  Financial 
Assistance 

931.110  General. 

931.111  Objective. 

931.112  Process  required  for  intra-State  al¬ 
locations. 

931.113  Forms  of  assistance. 

931.114  Review  and  appeal. 

Authority:  Sec.  308,  Coastal  Zone  Man¬ 
agement  Act  of  1972  (Pub.  L.  92-583,  86 
Stat.  1280,  15  U.S.C.  1451  et  seq.),  as  amend¬ 
ed  by  Pub.  L.  94-370  (90  Stat.  1013). 

Subpart  A — Objectives 

§  931.1  Overall  objectives. 

(a)  The  central  objective  of  the 
Coastal  Energy  Impact  Program 
(CEIP)  established  under  section  308 
of  the  Act  is  to  provide  coastal  States 
and  units  of  local  government  with  fi¬ 
nancial  assistance  to  mitigate  the  ad¬ 
verse  on-shore  effects  of  new  or  ex¬ 
panded  coastal  energy  activity. 

(b)  A  second  objective  of  the  CEIP  is 
to  strike  a  balance  between  two  major 
national  goals: 

(1)  To  encourage  development  of  do¬ 
mestic  energy  resources  and  thus  to 
further  the  objective  of  increase 
energy  self-sufficiency:  and 

(2)  To  protect  and  manage  the  Na¬ 
tion’s  coasts  in  a  manner  consistent 
with  the  coastal  zone  management 
programs  and  objectives  of  the  individ¬ 
ual  States  over  both  the  short  and  the 
long  term. 

(c)  A  third  objective  of  the  CEIP  is 
to  provide  assistance  that  is  simple  to 
administer  and  that  permits  the  coast¬ 
al  States  and  units  of  local  govern¬ 
ment  a  high  degree  of  control  and  dis¬ 
cretion. 

§  931.2  Planning  grants. 

The  objective  of  providing  planning 
assistance  under  the  CEIP  is  to  en¬ 
courage  rational,  timely,  and  thorough 
planning  for  and  management  of  the 
consequences  in  the  coastal  zone  of 
energy  facility  siting  and  energy  re¬ 
source  development. 

§  931.3  Public  facilities  and  public  services 
assistance. 

The  objectives  of  providing  assis¬ 
tance  under  the  CEIP  for  public  facili¬ 
ties  and  public  services  are: 

(a)  To  advance  the  national  goal  of 
attaining  a  greater  degree  of  energy 
self  sufficiency  by  providing  assistance 
to  meet  those  State  and  local  needs 
for  public  facilities  and  services  result¬ 
ing  from  new  or  expanded  coastal 
energy  activity;  and 

(b)  To  discourage  inappropriate  de¬ 
velopment  in  the  coastal  zone  by  cre¬ 


ating  incentives  to  provide  only  those 
public  facilities  and  public  services  ac¬ 
tually  needed  because  of  new  or  ex¬ 
panded  coastal  energy  activity. 

§  931.4  Repayment  assistance. 

The  objective  of  providing  repay¬ 
ment  assistance  under  the  CEIP  is  to 
shift  to  the  Federal  Government  most 
of  the  risk  of  fiscal  loss  that  might  be 
borne  by  coastal  States  and  units  of 
general  purpose  local  government  in 
whose  jurisdictions  new  or  expanded 
coastal  energy  activity  is  expected  to 
take  place. 

§  931.5  Environmental  and  recreational 
grants. 

The  objectives  of  providing  assis¬ 
tance  under  the  CEIP  for  the  preven¬ 
tion,  reduction,  or  amelioration  of  un¬ 
avoidable  losses  of  valuable  environ¬ 
mental  or  recreational  resources  are: 

(a)  To  help  coastal  States  and  units 
of  local  government  prevent,  reduce, 
or  ameliorate  environmental  degrada¬ 
tion  and  recreational  losses  in  the 
coastal  zone  when  the  degradation  or 
losses  are  the  unavoidable  result  of 
coastal  energy  activity:  and 

(b)  To  encourage  the  prevention  of 
environmental  or  recreational  losses 
by  providing  assistance  only  when  the 
losses  cannot  be  attributed  to  or 
charged  against  a  specific  person  or 
persons. 

Subpart  B — General  Definition* 

§  931.9  Index  to  definitions. 

The  following  listing  includes  all 
terms  defined  in  Part  931  of  this  title 
keyed  to  the  section  or  paragraph 
where  they  are  defined. 


Term  Section 

Act .  931.10(a) 

Associate  Administrator .  931.24 

Borrower . . .  931.62 

Coastal  energy  activity .  931.13 

Coastal  zone ...................... _  931.11 

Eligible  energy  facility .  931.32 

Energy  facility .  931.19 

Energy  facility  directly  required  by 

OCS  energy  activity _ _  931.17(b) 

Environmental  resource......................  931.72(c) 

First  landed .  931.72(g) 

Fiscal  schedule .  931.48(b)(2) 

Fund .  931.12 

In  close  proximity  to .  931.13(d) 

Joint  funding .  931.98(b)(1) 

Loss .  931.72(b) 

New  employment .  931.72(f) 

New  or  expanded  coastal  energy  ac¬ 
tivity .  931.15 

New  or  expanded  energy  facility _ _  931.20 

New  or  expanded  OCS  energy  activ¬ 
ity .  931.18 

New  or  improved  public  facility .  931.42(c) 

New  or  Improved  public  service .  931.42(d) 

NOAA .  931.23 

OCZM .  931.23 

Outer  Continental  Shelf .  931.16 

Outer  Continental  Shelf  energy  ac¬ 
tivity .  931.17 

Person .  931.72(h) 

Public  facility................ _ _ _ ...  931.42(a) 

Public  service .  931.42(b) 

Public  facilities  and  services  re¬ 
quired  as  a  result  of  coastal 

energy  activity................... _  931.42(e) 

Public  facilities  and  services  re¬ 
quired  as  a  direct  result  of  OCS 
energy  activities _ ............................  931.42(f) 


Term  Section 

Recreational  resource .  931.72(d) 

Section .  931.10(b) 

Significantly  affected .  931.14 

Unavailability  of  credit  assistance  ....  931.42(g) 

Unavoidable .  931.72(a) 

Unit  of  general  purpose  local  gov¬ 
ernment  and  unit  of  local  govern¬ 
ment  .  931.22 

Valuable _ _ ........................... . . . .  931.72(e) 


§931.10  Act. 

(a)  The  term  “Act”  means  the  Coast¬ 
al  Zone  Management  Act  of  1972,  Pub. 
L.  92-583,  86  Stat.  1280,  as  amended  by 
Pub.  L.  93-612,  88  Stat.  1974,  and  by 
Pub.  L.  94-370,  90  Stat.  1013  (16  U.S.C. 
1451  et  seq.). 

(b)  The  term  “section”  means  a  sec¬ 
tion  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended. 

§931.11  Coastal  zone. 

The  term  “coastal  zone”  is  that  area 
of  land  and  water  whose  boundaries 
are  determined  by  a  State  under 
§  920.11  of  this  chapter  for  purposes  of 
the  development  of  a  coastal  zone 
management  program  under  section 
305,  or  under  §  923.11  of  this  chapter 
for  purposes  of  administering  a  coastal 
zone  management  program  under  sec¬ 
tion  306,  or  as  part  of  a  management 
program  which  is  consistent  with  the 
policies  set  forth  in  section  303.  Such 
boundaries  must  be  approved  by  the 
Associate  Administrator. 

§  931.12  Fund. 

The  term  “Fund”  means  the  Coastal 
Energy  Impact  Fund  established 
under  section  308(h). 

§  931.13  Coastal  energy  activity. 

(a)  The  term  “coastal  energy  activ¬ 
ity”  is  limited  to  the  following  activi¬ 
ties: 

(1)  Any  Outer  Continental  Shelf 
energy  activity; 

(2)  Any  transportation,  conversion, 
treatment,  transfer,  or  storage  of  liq¬ 
uefied  natural  gas;  or 

(3)  Any  transportation,  transfer,  or 
storage  of  oil,  natural  gas,  or  coal  (in- 
luding,  but  not  limited  to,  by  means  of 
any  deepwater  port,  as  defined  in  sec¬ 
tion  3(10)  of  the  Deepwater  Ports  Act 
of  1974  (33  U.S.C.  1502(10)). 

(b)  An  activity  is  a  “coastal  energy 
activity”  only  to  the  extent  that: 

(1)  The  conduct,  support,  or  facilita¬ 
tion  of  such  activity  requires  and  in¬ 
volves  the  siting,  construction,  expan¬ 
sion,  or  operation  of  any  equipment  or 
facility;  and 

(2)  The  Associate  Administrator  de¬ 
termines  that  a  technical  requirement 
exists  which  necessitates  that  such 
siting,  construction,  expansion,  or  op¬ 
eration  be  carried  out  in,  or  in  close 
proximity  to,  the  coastal  zone  of  any 
coastal  State. 

(c)  Such  technical  requirements  are 
limited  to: 

(1)  Dependency  on  coastal  waters;  , 

(2)  Safety; 
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(3)  Proximity  to  oil  or  natural  gas 
fields; 

(4)  Location  of  markets; 

(5)  Federal  siting  regulations  or  deci¬ 
sions; 

(6)  Type  and  amount  of  required 
land;  and 

(7)  Competitive  uses  for  any  environ¬ 
mental  or  recreational  resource  affect¬ 
ed  by  such  siting,  construction,  expan¬ 
sion,  or  operation. 

Comment  For  each  energy  facility  some 
of  the  above  technical  requirements  will  be 
significant  and  some  not.  Several  examples 
might  clarify  this  point. 

Platform  construction  yards  are  usually 
located  close  to  deep  coastal  waters,  because 
deep  water  (20  ft.  to  200  ft.)  is  used  during 
different  construction  phases.  Furthermore, 
such  yards  require  about  20  acres  of  flat 
land  for  the  construction  of  concrete  plat¬ 
forms,  and  up  to  1000  acres  for  the  con¬ 
struction  of  steel  platforms. 

Service  bases  are  also  located  close  to 
coastal  waters,  because  several  thousand 
tons  of  supplies  are  transferred  each  month 
by  vessels  between  the  service  bases  and  the 
platforms.  For  the  same  reason  service 
bases  have  to  be  located  close  to  oil  and  gas 
fields. 

The  location  of  some  LNG  facilities  will 
be  influenced  by  safety  standards  prevalent 
in  the  area.  The  location  of  LNG  regasifica¬ 
tion  facilities  might  be  influenced  by  the  lo¬ 
cation  of  the  closest  markets  for  natural 
gas. 

Finally,  the  direction  of  a  pipeline  might 
be  determined  by  the  location  of  the  oil 
fields  and  the  closest  refinery. 

(d)  The  siting,  construction,  expan¬ 
sion,  or  operation  of  any  equipment  or 
facility  shall  be  “in  close  proximity  to” 
the  coastal  zone  of  any  coastal  State  if 
such  coastal  zone  has  been  or  is  likely 
to  be  significantly  affected  by  such 
siting,  construction,  expansion,  or  op¬ 
eration. 

§931.14  Significantly  affected. 

The  coastal  zone  of  a  coastal  State  is 
“significantly  affected”  by  the  siting, 
construction,  expansion,  or  operation 
of  an  energy  facility  if  such  siting, 
construction,  expansion,  or  operation; 

(a)  Causes  population  influxes  in  the 
coastal  zone; 

(b)  Changes  employment  patterns  in 
the  coastal  zone,  including  those  in 
fishing  and  tourism; 

(c)  Makes  necessary  new  or  im¬ 
proved  public  facilities  or  public  ser¬ 
vices  in  the  coastal  zone; 

(d)  Damages  or  threatens  to  damage 
any  valuable  environmental  or  recre¬ 
ational  resources  in  the  coastal  zone, 
including  degradation  of  air  or  water 
quality,  or  potential  violation  of  air  or 
water  quality  standards;  or 

(e)  Increases  or  threatens  to  increase 
significantly  risks  to  public  safety  and 
real  property  in  or  near  navigational 
corridors  or  marine  or  land  terminals 
and  facilities  in  the  coastal  zone. 

§  931.15  New  or  expanded  coastal  energy 
activity. 

The  term  “new  or  expanded  coastal 
energy  activity”  means  any  coastal 


energy  activity  if  the  siting,  construc¬ 
tion,  expansion,  initial  operation,  or 
replacement,  in  whole  or  in  part,  of 
any  equipment  or  facility  required  by 
the  conduct,  support,  or  facilitation  of 
such  activity  takes  place  after  July  26, 
1976. 

( Comment  The  term  "expansion"  is  in¬ 
tended  to  include  both  the  physical  expan¬ 
sion  of  a  facility  itself  and  the  expansion  of 
the  output  of  the  facility.  The  term  “initial 
operation”  is  intended  to  include  the  case  in 
which  a  previously  operating  but  then  idle 
energy  facility  is  reactivated  after  July  26, 
1976.) 

§  931.16  Outer  Continental  Shelf. 

The  term  “Outer  Continental  Shelf” 
or  “OCS”  means  all  submerged  lands 
lying  seaward  and  outside  of  the  area 
of  lands  beneath  navigable  waters,  as 
defined  in  43  U.S.C.  1301,  and  of 
which  the  subsoil  and  seabed  apper¬ 
tain  to  the  United  States  and  are  sub¬ 
ject  to  its  jurisdiction  and  control. 

§  931.17  Outer  Continental  Shelf  energy 
activity. 

(a)  The  term  “Outer  Continental 
Shelf  energy  activity”  means  any  ex¬ 
ploration  for,  or  any  development  or 
production  of,  oil  or  natural  gas  from 
the  Outer  Continental  Shelf;  or  the 
siting,  construction,  expansion,  or  op¬ 
eration  of  any  new  or  expanded 
energy  facilities  that  are  directly  re¬ 
quired  by  such  exploration,  develop¬ 
ment,  or  production. 

(b)  The  term  “directly  required" 
refers  to  any  new  or  expanded  energy 
facilities  that  have  technical  require¬ 
ments  which  necessitate  their  location 
in,  or  in  close  proximity  to,  the  coastal 
zone  and  are: 

(1)  Publicly  owned  transportation 
systems  to  the  extent  that  they  serve 
Outer  Continental  Shelf  energy  activi¬ 
ties; 

(2)  Owned  or  operated  by  OCS  les¬ 
sees  or  their  contractors,  subcontrac¬ 
tors,  or  principal  suppliers  of  equip¬ 
ment  or  facilities.  Such  equipment  and 
facilities  include  and  are  limited  to: 

(i)  Exploratory  and  development 
drilling  rigs; 

Cii)  Platforms,  subsea  completions, 
and  subsea  production  systems; 

Ciii)  The  following  components  of 
marine  pipeline  systems: 

(A)  Pressure  source. 

(B)  Gathering  lines, 

(C)  Pipelines, 

(D)  Intermediate  pressure  boosting 
facilities,  and 

(E)  Landfall  sites; 

(iv)  The  following  facilities  to  the 
extent  that  they  serve  Outer  Conti¬ 
nental  Shelf  energy  activities; 

(A)  Offshore  storage  and  loading  fa¬ 
cilities  of  oil  and  gas, 

(B)  Marine  terminals, 

(C)  Construction  yards  for  platforms 
and  exploration  rigs, 

(D)  Pipe  coating  yards. 


(E)  Bases  supporting  platform  and 
pipeline  installation, 

(F)  Electric  generating  plants, 

(G)  Temporary  service  bases  used  in 
exploration  phase, 

(H)  Permanent  service  bases  used  in 
development  phase,  and 

(I)  Transportation  facilities  limited 
to  helicopters,  heliports,  tug  boats, 
crew  boats,  supply  boats,  production 
utility  boats,  ocean  and  seismic  vessels, 
barges,  “spread”  vessels,  workover  rigs, 
diving  tenders,  and  drilling  tenders;  or 

(3)  Determined  by  the  Associate  Ad¬ 
ministrator  to  be  directly  required  by 
OCS  exploration,  development,  or  pro¬ 
duction. 

§  931.18  New  or  expanded  Outer  Continen¬ 
tal  Shelf  energy  activity. 

The  term  “new  or  expanded  Outer 
Continental  Shelf  energy  activity” 
means: 

(a)  Any  Outer  Continental  Shelf 
energy  activity  which  supports  explo¬ 
ration,  development,  or  production  ac¬ 
cording  to  plans,  amendments  to 
plans,  or  notices  to  drill  approved  or 
issued  by  the  U.S.  Department  of  the 
Interior  after  July  26,  1976;  or 

(b)  The  siting,  construction,  expan¬ 
sion,  or  operation  of  any  new  or  ex¬ 
panded  energy  facilities  that  are  di¬ 
rectly  required  by  exploration,  devel¬ 
opment,  or  production  of  oil  and  gas 
from  the  Outer  Continental  Shelf. 

§931.19  Energy  facility. 

(a)  The  term  “energy  facility” 
means  any  equipment  or  facility 
which  is  or  will  be  used  primarily: 

(1)  In  the  exploration  for,  or  the  de¬ 
velopment,  production,  conversion, 
storage,  transfer,  processing,  or  trans¬ 
portation  of,  any  energy  resource;  or 

(2)  For  the  manufacture,  production, 
or  assembly  of  equipment,  machinery, 
products,  or  devices  which  are  in¬ 
volved  in  the  activities  described  in 
paragraph  (a)(1)  of  this  section. 

(b)  The  term  includes: 

(1)  Electric  generating  plants,  in¬ 
cluding  those  involving  fossil  or  bio¬ 
mass  fuels,  nuclear  power,  direct  solar 
energy,  ocean  thermal  energy  conver¬ 
sion,  tidal  or  wave  power,  wind  power, 
or  geothermal  energy,  and  associated 
transmission  systems; 

(2)  Petroleum  refineries  and  associ¬ 
ated  facilities; 

(3)  Gasification  plants; 

(4)  Facilities  used  for  the  transporta¬ 
tion,  conversion,  treatment,  transfer, 
or  storage  of  liquefied  natural  gas; 

(6)  Uranium  enrichment  or  nuclear 
fuel  processing  facilities; 

(6)  Facilities  to  separate  oil,  water, 
and  gas; 

(7)  Drilling  rigs,  platforms,  subsea 
completions,  and  subsea  production 
systems; 

(8)  Construction  yards  for  platforms 
and  exploration  rigs,  pipe  coating 
yards,  bases  supporting  platforms  and 
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pipeline  installation,  and  crew  and 
supply  bases; 

(9)  Oil  and  gas  storage  facilities,  in¬ 
cluding  salt  domes; 

(10)  Marine  pipeline  systems,  includ¬ 
ing  pressure  source,  gathering  lines, 
pipeline,  intermediate  pressure  boost¬ 
ing  facilities,  and  landfall  sites; 

(11)  Oil  and  gas  processing  facilities; 

(12)  Transportation  systems  for 
tankers  or  the  vessels  described  in 
§  931.17(b)(2)(iv)(I)  or  to  connect  any 
of  the  facilities  in  this  section  with 
primary  transportation  systems; 

(13)  Facilities,  including  deepwater 
ports,  for  the  transfer  of  petroleum; 

(14)  Facilities  for  geopressurized  gas; 
and 

(15)  Terminals  which  are  associated 
with  any  of  the  foregoing. 

§  931.20  New  or  expanded  energy  facility. 

The  term  “new  or  expanded  energy 
facility”  refers  to  an  energy  facility 
whose  siting,  construction,  expansion, 
initial  operation,  or  replacement,  in 
whole  or  in  part,  takes  place  after  July 
26,  1976. 

§931.21  [Reserved] 

§  931.22  Unit  of  general  purpose  local  gov¬ 
ernment  and  unit  of  local  government. 

(a)  The  term  “unit  of  general  pur¬ 
pose  local  government”  means: 

(1)  Any  political  subdivision  of  any 
coastal  State  that  (in  whole  or  in  part) 
is  located  in  or  has  authority  over 
such  State’s  coastal  zone;  or 

(2)  Any  political  subdivision  of  any 
coastal  State  that  is  located  within  a 
political  subdivision  of  such  coastal 
State  that  (in  whole  or  in  part)  is  lo¬ 
cated  in  or  has  authority  over  such 
State’s  coastal  zone;  or 

(3)  Any  special  entity  created  by 
such  coastal  State  or  political  subdivi¬ 
sion  that  (in  whole  or  in  part)  is  locat¬ 
ed  in  or  has  authority  over  such 
State’s  coastal  zone. 

(b)  The  term  "unit  of  general  pur¬ 
pose  local  government”  is  limited  to 
those  entities  described  in  paragraph 

(a)  of  this  section  that; 

(1)  Have  authority  to  levy  taxes  or 
establish  and  collect  user  fees;  and 

(2)  Provide  any  public  facility  or 
public  service  that  is  financed  in  whole 
or  in  part  by  taxes  or  user  fees. 

(c)  The  term  “unit  of  local  govern¬ 
ment”  means  any  unit  of  general  pur¬ 
pose  local  government,  as  defined  in 
paragraphs  (a)  and  (b)  of  this  section, 
or  any  agency  recognized  or  designat¬ 
ed  as  an  areawide  or  regional  compre¬ 
hensive  planning  and  development 
agency  pursuant  to  Office  of  Manage¬ 
ment  and  Budget  Circular  A-95,  under 
section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development 
Act  of  1966,  or  under  Title  IV  of  the 
Intergovernmental  Cooperation  Act  of 
1968. 


§931.23  NOAA  and  OCZM. 

(a)  The  acronym  “NOAA”  means  the 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

(b)  The  acronym  “OCZM”  means 
the  Office  of  Coastal  Zone  Manage¬ 
ment  of  the  National  Oceanic  and  At¬ 
mospheric  Administration,  U.S.  De¬ 
partment  of  Commerce. 

§931.24  Associate  Administrator. 

The  term  “Associate  Administrator” 
means  the  Associate  Administrator  for 
Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Commerce. 

Subpart  C — Basic  Eligibility 

§  931.25  Eligibility  requirements. 

(a)  No  coastal  State  is  eligible  for  an 
allotment  or  to  receive  any  financial 
assistance  under  this  part  unless  such 
State:  (1)  Has  a  management  program 
which  has  been  approved  under  sec¬ 
tion  306;  or 

(2)  Is  receiving  a  grant  under  sec¬ 
tions  305  (c)  or  (d);  or 

(3)  Is  making,  in  the  judgment  of 
the  Associate  Administrator,  satisfac¬ 
tory  progress  toward  the  development 
of  a  management  program  which  is 
consistent  with  the  policies  set  forth 
in  section  303. 

(b)  The  Associate  Administrator 
shall  judge  that  a  State  is  making  sat¬ 
isfactory  progress  toward  the  develop¬ 
ment  of  a  management  program  con¬ 
sistent  with  the  policies  set  forth  in 
section  303  if  one  of  the  following  con¬ 
ditions  is  met: 

(1) A  coastal  State  has  exhausted  its 
eligibility  for  program  development 
funding  under  section  305  without 
achieving  program  implementation  ap¬ 
proval  under  section  306,  but  is  still 
pursuing  development  and  implemen¬ 
tation  of  a  management  program  con¬ 
sistent  with  the  policies  set  forth  in 
section  303;  or 

(2)  A  coastal  State’s  eligibility  for 
program  funding  under  section  305  or 
section  306  has  been  suspended,  but 
the  State  is  making  adequate  efforts 
to  reacquire  eligibility  under  sections 
305  or  306  and  is  still  pursuing  devel¬ 
opment  of  a  management  program 
consistent  with  the  policies  set  forth 
in  section  303;  or 

(3)  A  coastal  State  is  otherwise  pur¬ 
suing  a  comprehensive  management 
program  which  is  consistent  with  the 
policies  set  forth  in  section  303  and  for 
good  cause  shown  is  not  developing  or 
implementing  such  program  under  sec¬ 
tions  305  or  306. 

(c)  The  phrase  “consistent  with  the 
policies  set  forth  in  section  303”  refers 
to  a  management  program  which  in¬ 
corporates: 

(1)  Policies  which  provide  for  the 
preservation,  protection,  development, 
and,  where  possible,  the  restoration  or 


enhancement  of  the  resources  of  the 
State’s  coastal  zone; 

(2)  Provisions  which  insure  wise  use 
of  the  land  and  water  resources  of  the 
coastal  zone,  giving  full  consideration 
to  ecological,  cultural,  historic,  and  es¬ 
thetic  values,  as  well  as  to  needs  for 
economic  development.  Such  provi¬ 
sions  shall  include,  but  are  not  limited 
to: 

(i)  Identification  of  a  coastal  zone 
which  is  capable  of  being  delineated 
and  which  is  subject  to  management 
under  the  program; 

(ii)  Identification  of  permissible  land 
and  water  uses  for  the  area  within  the 
coastal  zone; 

(iii)  Procedures  for  assuring  that 
land  and  water  uses  of  regional  and 
national  benefit  are  not  arbitrarily  re¬ 
stricted  or  excluded  in  policies  or  man¬ 
agement  mechanisms  developed  pursu¬ 
ant  to  the  State’s  program; 

(iv)  State  and  local  legal  authorities 
and  organizational  structures  suffi¬ 
cient  to  effectuate  management  over 
identified  land  and  water  uses  within 
the  coastal  zone;  and 

(v)  Coastal  zone  water  pollution  and 
air  pollution  control  mechanisms 
which  are  consistent  with  the  require¬ 
ments  of  the  Federal  Water  Pollution 
Control  Act,  as  amended,  and  the 
Clean  Air  Act,  as  amended; 

(3)  An  opportunity  for  Federal  agen¬ 
cies  having  interests  affecting  the 
State’s  coastal  zone  to  participate  in 
the  development  of  the  State’s  man¬ 
agement  program  and  have  their  views 
adequately  considered;  and 

(4)  An  opportunity  for  local  govern¬ 
ments,  State  and  regional  agencies, 
commercial  and  industrial  groups,  and 
the  general  public  to  participate  in  the 
development  of  the  State’s  manage¬ 
ment  program  and  have  their  views 
adequately  considered. 

(d)  Before  allotting  assistance  to  a 
coastal  State  and  before  awarding  any 
of  such  allotted  funds  to  a  coastal 
State,  the  Associate  Administrator  will 
determine  whether  that  State  is  eligi¬ 
ble  (as  described  in  paragraph  (a)  of 
this  section)  for  section  308  assistance. 
If  the  Associate  Administrator  deter¬ 
mines  that  the  State  is  not  eligible,  no 
moneys  will  be  allotted  to  the  State, 
and  all  previously  allotted  moneys  not 
already  awarded  to  the  State  or  to 
units  of  local  government  within  the 
State  will  be  impounded  in  the  Trea¬ 
sury  of  the  United  States  by  the  Asso¬ 
ciate  Administrator.  If,  after  one  year 
from  the  date  the  State  was  deter¬ 
mined  to  be  ineligible,  the  State  has 
not  regained  eligibility  in  the  determi¬ 
nation  of  the  Associate  Administrator, 
he/she  will  allot  the  impounded 
moneys  among  eligible  States  accord¬ 
ing  to  the  most  recent  annual  allot¬ 
ment  factors  for  section  308  assistance. 

§  931.26  Designation  of  State  agencies. 

(a)  In  order  to  receive  any  financial 
assistance  under  this  part  the  Gover- 
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nor  of  a  coastal  State  must  designate  a 
State  agency  or  agencies: 

(1)  To  apply  for  or  requisition  grant 
assistance  and  to  submit  applications 
for  credit  assistance  under  section  308; 

(2)  To  assure,  to  the  maximum 
extent  practicable,  that  financial  assis¬ 
tance  provided  under  section  308  is  ap¬ 
portioned,  allocated,  and  granted  to 
units  of  local  government  within  such 
State  on  a  basis  which  is  proportional 
to  the  extent  to  which  such  units  need 
such  assistance;  and 

(3)  To  receive  and  administer  section 
305  grants  pursuant  to  §  920.42  of  this 
chapter,  to  receive  and  administer  sec¬ 
tion  306  grants  pursuant  to  §  923.23  of 
this  chapter,  or  to  administer  a  State 
coastal  management  program  which  is 
consistent  with  the  policies  set  forth 
in  section  303. 

(i)  In  the  event  the  coastal  State  is 
implementing  a  management  program 
approved  under  section  306,  all  appli¬ 
cations  and  requisitions  for  financial 
assistance  under  section  308  shall  be 
reviewed  for  consistency  with  the 
State’s  management  program  by  the 
State  agency  administering  the  State’s 
coastal  management  program  in  accor¬ 
dance  with  the  requirements  of  sec¬ 
tion  307(d). 

(ii)  In  the  event  the  coastal  State  is 
developing  a  management  program 
pursuant  to  section  305  or  in  a  manner 
consistent  with  the  policies  of  section 
303,  all  applications  and  requisitions 
for  financial  assistance  under  section 
308  shall  be  reviewed  for  compatibility 
with  the  State’s  developing  coastal 
management  program  by  the  State 
agency  developing  the  management 
program. 

(b)  While  preferable  in  terms  of  co¬ 
ordination,  it  is  not  required  that  a 
single  State  agency  perform  all  three 
functions  stated  in  subsection  (a)  of 
this  section.  The  State  coastal  zone 
management  agency  designated  pursu¬ 
ant  to  paragraph  (a)(3)  need  not  be 
the  agency  performing  one  or  both  of 
the  functions  required  by  paragraphs 

(a)  (1)  and  (2)  of  this  section.  However, 
in  the  event  different  agencies  are  des¬ 
ignated  under  paragraphs  (a)  (1),  (2), 
and  (3),  one  agency  must  be  designat¬ 
ed  to  assure  coordination  with  the 
other  agency  or  agencies. 

Subpart  D — Planning  for  Hit  Consequence*  of 
inargy  Facilities 

§  931.30  General. 

This  subpart  sets  forth  policies  and 
requirements  for  planning  assistance 
to  coastal  States  under  sections  308(c) 
and  308(b).  This  subpart  also  states 
the  overall  objectives,  the  purposes  for 
which  the  assistance  may  be  used,  and 
the  basic  eligibility  requirements.  It 
also  describes  procedures  for  allotting 
section  308(c)  moneys  among  eligible 
coastal  States,  for  applying  for  section 
308(c)  assistance,  and  for  requisition¬ 


ing  the  proceeds  of  section  308(b) 
grants.  Procedures  for  the  allotment 
of  section  308(b)  assistance  are  de¬ 
scribed  in  §  931.76. 

§  931.31  Objectives. 

The  objectives  of  assistance  under 
this  subpart  are: . 

(a)  To  assist  coastal  States  and  units 
of  local  government  in  the  study  of  an 
planning  for  any  economic,  social,  or 
environmental  consequence  which  has 
occurred,  is  occurring,  or  is  likely  to 
occur  in  such  State’s  coastal  zone  as  a 
result  of  the  siting,  construction,  ex¬ 
pansion,  or  operation  of  new  or  ex¬ 
panded  energy  facilities; 

(b)  To  encourage  rational,  timely, 
and  thorough  planning  for  the  man¬ 
agement  of  energy  facility  siting  and 
the  impacts  from  energy  resource  de¬ 
velopment; 

(c)  To  help  coastal  States  and  units 
of  local  government  study,  plan  for, 
and  manage  the  provision  of  public  fa¬ 
cilities  and  public  services  required  as 
a  direct  result  of  new  or  expanded 
OCS  energy  activity;  and 

(d)  To  redefine,  integrate,  and  apply 
to  specific  locations  and  energy  facili¬ 
ties  the  energy  planning  and  impact 
management  process  included  in  State 
coastal  zone  management  programs 
pursuant  to  section  305(b)(8)  of  the 
Act. 

§  931.32  Definitions. 

“Eligible  energy  facility”  means  a 
new  or  expanded  energy  facility  that 
significantly  affects  the  coastal  zone; 
and 

(a)  For  which  a  major  State  or  Fed¬ 
eral  license  or  permit  has  been  applied 
for; 

(b)  Which  is  projected  to  be  required 
as  a  result  of  a  Federal  lease  sale 
scheduled  by  the  U.S.  Department  of 
the  Interior  to  occur  no  more  than 
three  years  from  the  date  of  the  allot¬ 
ment  of  planning  assistance  under 
§931.36;  or 

(c)  Which  the  Associate  Administra¬ 
tor  determines  to  be  eligible  because 
of  reasonable  evidence  supplied  by  the 
coastal  State  that  such  a  new  or  ex¬ 
panded  energy  facility  is  likely  to  be 
sited,  expanded,  or  constructed  in  the 
near  future.  Such  evidence  might  in¬ 
clude  a  local  license  or  permit,  a  notice 
of  intent,  or  a  request  for  a  zoning 
variance. 

§  931.33  Purposes. 

(a)  Allowable  uses  of  section  308(c) 
grants  under  this  subpart  include: 

(1)  Planning  for  economic,  social,  or 
environmental  consequences  of  new  or 
expanded  energy  facilities,  coastal 
energy  activities,  or  OCS  energy  activi¬ 
ties  significantly  affecting  the  coastal 
zone,  including: 

(i)  Analysis  of  government  or  private 
industry  siting,  licensing,  or  leasing 
policies  and  related  data  and  informa¬ 
tion;  ' 


(ii)  Devising  strategies  for  the  public 
purchase  of  land  or  the  establishment 
of  other  enforceable  land-use  controls 
for  lands  upon  or  near  which  energy 
development  is  to  take  place; 

(iii)  Devising  methods  of  protecting 
environmental  or  recreational  re¬ 
sources  threatened  by  the  siting,  con¬ 
struction,  operation,  or  expansion  of 
new  or  expanded  energy  facilities;  or 

(iv)  Conducting  risk  management 
studies,  hazard  analyses,  emergency 
contingency  planning  and  coordina¬ 
tion  studies,  and  assessments  of  miti¬ 
gating  measures  for  maintaining  or 
improving  public  safety  threatened  by 
the  siting,  construction,  expansion,  or 
operation  of  new  or  expanded  energy 
facilities. 

(2)  Planning  for  the  consequences  of 
a  specific  new  or  expanded  energy  fa¬ 
cility  significantly  affecting  the  coast¬ 
al  zone,  including: 

(i)  Study  of  and  planning  for  eco¬ 
nomic,  social,  or  environmental  conse¬ 
quences  of  the  siting,  construction,  ex¬ 
pansion,  or  operation  of  a  new  or  ex¬ 
panded  energy  facility  such  as: 

(A)  Increased  population; 

(B)  Changes  in  employment  pat¬ 
terns,  including  those  in  fishing  and 
tourism; 

(C)  Changes  in  demand  for  public  fa¬ 
cilities,  public  services,  and  housing; 

(D)  Local  price  inflation; 

(E)  Changes  in  patterns  of  tax  and 
user  fee  revenues  or  intergovernmen¬ 
tal  transfers; 

(F)  Effects  of  fishing,  tourism,  and 
other  economic  resources; 

(O)  Effects  on  beaches,  and  dunes, 
air  quality,  water  quality,  or  other  en¬ 
vironmental  or  recreational  resources; 

(H)  Shoreline  erosion; 

(I)  Ecological  effects;  and 

( J)  Effects  on  public  safety. 

(ii)  Conducting  analyses  required  for 
state  or  local  regulatory  decisions  re¬ 
lated  to  energy  facilities,  including  li¬ 
censes,  leases,  permits,  and  zoning  or¬ 
dinances; 

(iii)  Performing  cost/benefit  analy¬ 
ses  or  otherwise  comparing  the  conse¬ 
quences  of  alternative  energy  facility 
sites  or  types; 

(iv)  Devising  strategies  for  recover¬ 
ing  compensation  from  appropriate 
parties  for  any  adverse  effects  caused 
by  the  energy  facility  involved; 

(v)  Forecasting  employment,  popula¬ 
tion.  public  facility  and  public  services 
needs  and  costs,  and  tax  or  user-fee 
revenues; 

(vi)  Planning  for  the  public  facilities 
eligible  for  financing  under  Subpart  E 
of  this  part,  including  engineering  fea¬ 
sibility; 

(vii)  Study  of  and  planning  for  the 
secondary  consequences,  including  en¬ 
vironmental  and  economic  conse¬ 
quences,  of  alternative  types  and  sites 
of  public  facilities  eligible  for  financ¬ 
ing  under  Subpart  E  of  this  part;  and 

(viii)  Study  of  and  planning  for  the 
consequences  of  the  phasing  out  of 
energy  facilities. 
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(3)  Carrying  out  projects  necessary 
to  administer  assistance  under  section 
308,  including: 

(i)  Collecting  data  and  analyzing  in¬ 
formation  required  in  §§  931.48(a)(5) 
and  931.78(c)(4)  for  environmental 
impact  assessment; 

(ii)  Designing  and  carrying  out  an  in¬ 
trastate  allocation  process  as  described 
in  Subpart  J  of  this  part;  and 

(iii)  Paying  other  reasonable  costs  of 
administering  assistance  under  section 
308. 

(b)  Allowable  uses  of  section  308(b) 
grants  under  this  subpart  include: 

(1)  Those  allowable  uses  given  in 
paragraph  (a)  of  this  section  if  they 
are  directly  related  to  the  provision  of 
new  or  improved  public  facilities  and 
public  services  required  as  a  direct 
result  of  new  or  expanded  OCS  energy 
activity;  and 

(2)  Architectural  and  engineering 
services  for  the  design  and  construc¬ 
tion  of  public  facilities  required  as  a 
direct  result  of  new  or  expanded  OCS 
energy  activity. 

( Comment  The  use  of  section  308(c)  plan¬ 
ning  assistance  must  be  related  to  new  or 
expanded  energy  facilities,  coastal  energy 
activities,  or  OCS  energy  activities  signifi¬ 
cantly  affecting  the  coastal  zone.  There  is 
no  requirement,  however,  that  the  use  of 
the  planning  assistance  be  tied  to  the  specif¬ 
ic  new  or  expanded  energy  facilities  devel¬ 
oped  as  part  of  the  allotment  Inventory  in 
§  931.36(b)(2)(a).) 

§931.34  Sources. 

The  primary  source  of  assistance  for 
the  purposes  set  forth  in  §931.33  is 
section  308(c)  grants  that  have  been 
allotted  to  eligible  coastal  States.  If 
such  moneys  have  been  applied  for 
and  such  moneys,  plus  the  necessary 
matching  share,  are  insufficient  in  any 
fiscal  year  for  the  purposes  set  forth 
in  §  931.33(b)(1),  section  308(b)  grants 
that  have  been  allotted  according  to 
§931.76  become  a  source  of  assistance. 

§931.35  Eligibility. 

(a)  To  be  eligible  for  allotments  and 
assistance  under  sections  308(c)  and 
308(b)(4)(B),  a  coastal  State  must 
meet  the  basic  eligibility  requirements 
of  §931.25. 

(b)  To  be  eligible  for  the  use  of  sec¬ 
tion  308(b)  grants  under  this  subpart, 
a  coastal  State  must  show  that  its  al¬ 
lotment  under  section  308(c)  is  insuffi¬ 
cient  for  the  purposes  of  §  931.33(b)(1). 

§931.36  Allotment  of  financial  assistance 
among  eligible  coastal  States. 

(a)  Moneys  appropriated  to  the 
Fund  in  any  fiscal  year  for  the  pur¬ 
poses  of  section  308(c)  will  be  allotted 
by  a  formula  among  eligible  coastal 
States  according  to  the  procedures  of 
this  subpart.  Moneys  allotted  to  a 
coastal  State  will  remain  available  for 
award  to  such  State  until  the  end  of 
the  fiscal  year  following  the  fiscal 
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year  in  which  the  allotment  took 
place.  Allotted  moneys  not  awarded  to 
such  State  by  that  time  will  be  re¬ 
turned  to  the  Fund  for  reallotment 
among  eligible  coastal  States.  The  As¬ 
sociate  Administrator  may  extend  the 
period  of  availability  of  an  allotment 
if  he/she  determines  that  such  an  ex¬ 
tension  is  warranted. 

(b)  The  following  general  process 
will  be  used  to  allot  section  308(c) 
moneys. 

(1)  The  Associate  Administrator  will 
divide  fifteen  percent  of  available  sec¬ 
tion  308(c)  moneys  equally  among  eli¬ 
gible  coastal  States. 

(2)  The  remaining  85  percent  of 
available  section  308(c)  moneys  will  be 
allotted  on  the  basis  of  planning  need 
equivalencies  as  follows: 

(i)  The  Associate  Administrator  will 
establish  standardized  planning  need 
factors  for  various  types  of  energy  fa¬ 
cilities  at  various  levels  of  output, 
taking  into  account  relative  regional 
variations  in  temporary  and  perma¬ 
nent  employment,  environmental  ef¬ 
fects,  and  safety  considerations. 

(ii)  The  Associate  Administrator  will 
draw  up  for  each  coastal  State  a  list  of 
eligible  energy  facilities.  The  Associate 
Administrator  will  update  this  list 
each  fiscal  year  by  adding  those  eligi¬ 
ble  energy  facilities  identified  during 
that  fiscal  year  and  by  removing  those 
energy  facilities  for  which  planning  is 
no  longer  required.  The  Associate  Ad¬ 
ministrator  will  remove  a  facility  from 
the  list  in  a  fiscal  year: 

(A)  If  the  operating  phase  of  the  fa¬ 
cility  began  before  the  date  of  allot¬ 
ment; 

(B)  If  the  facility  has  been  on  the 
list  for  the  preceding  4  fiscal  years 
(unless  the  Associate  Administrator 
determines  that  planning  is  still  neces¬ 
sary);  or 

(C)  If  the  Associate  Administrator 
otherwise  determines  that  planning 
for  the  facility  is  no  longer  necessary. 

(iii)  Coastal  States  will  be  provided 
with  these  standardized  planning  need 
factors  and  with  the  list  of  facilities. 
The  States  will  have  45  days  to  submit 
comments  to  the  Associate  Adminis¬ 
trator  who  will  consider  the  State 
comments  and  will  make  revisions  as 
appropriate. 

( Comment  The  State  comment  period  is 
intended  to  bring  to  OCZM’s  attention 
those  energy  facilities  for  which  the  State 
wishes  to  initiate  planning  but  which  were 
not  included  in  the  list.  The  State  must  pre¬ 
sent  evidence  that  each  facility  it  wishes  to 
add  is  likely  to  be  constructed.  Examples,  of 
facilities  that  might  not  be  included  on 
OCZM’s  list,  but  which  might  be  brought  to 
light  during  the  comment  period,  include 
energy  facilities  whose  construction  is  ex¬ 
pected  to  resume  (under  an  old  permit) 
after  a  period  of  dormancy,  and  facilities 
whose  character  has  changed  in  a  way  that 
does  not  demand  a  permit  but  nevertheless 
motivates  renewed  planning  efforts.) 

(lv)  The  Associate  Administrator  will 
then  apply  the  standardized  planning 
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need  factors  described  in  paragraph 
(b)(2)(i)  of  this  section  to  the  list  de¬ 
scribed  in  paragraph  (b)(2)(ii)  of  this 
section  to  obtain  a  total  planning  need 
equivalency  for  each  coastal  State. 
Each  eligible  coastal  State’s  share  of 
such  remaining  part  of  section  308(c) 
moneys  will  be  proportional  to  the 
State’s  planning-need  equivalency  di¬ 
vided  by  the  sum  of  the  planning-need 
equivalencies  of  all  the  eligible  coastal 
States. 

(3)  A  coastal  State’s  allotment  of 
section  308(c)  moneys  will  be  the  sum 
of  the  State’s  shares  under  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

(c)  Procedures  for  allotment  of  sec¬ 
tion  308(b)  assistance  are  discussed  in 
§  931.76. 

§  931.37  Application  procedure. 

(a)  An  eligible  coastal  State  may 
submit  its  application  to  the  Associate 
Administrator  for  award  of  the  section 
308(c)  moneys  allotted  to  it  as  soon  as 
it  is  notified  of  the  amount  of  the  al¬ 
lotment.  An  eligible  coastal  State  may 
requisition  proceeds  of  grants  allotted 
to  it  under  section  308(b)  as  soon  as  it 
is  notified  of  the  amount  of  the  allot¬ 
ment. 

(b)  Applications  for  amounts  allot¬ 
ted  for  section  308(c)  planning  assis¬ 
tance  or  requisitions  for  the  amount 
of  funds  to  be  used  for  section  308(b) 
planning  assistance  must  contain  the 
following  certifications  and  informa¬ 
tion: 

(1)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(2) 
that  the  planning  assistance  has  been 
allocated  within  the  State  in  accord 
with  the  intrastate  allocation  process 
described  in  subpart  J  of  this  part; 

(2)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(3) 
that  the  planning  assistance  will  be 
used  in  a  manner  that  is  compatible 
with  the  State’s  developing,  or  con¬ 
sistent  with  the  State’s  approved, 
coastal  zone  management  program; 

(3)  A  showing,  if  the  application  or 
requisition  for  assistance  has  not  been 
submitted  to  the  Project  Notification 
and  Review  System  established  by 
OMB  Circular  No.  A-95  (Part  I),  that 
a  memorandum  of  agreement  for  co¬ 
ordinating  planning  under  section  308 
with  areawide  comprehensive  planning 
has  been  consummated  with  appropri¬ 
ate  areawide  clearinghouses  in  the 
State’s  coastal  zone,  pursuant  to  Part 
IV,  Attachment  A,  of  OMB  Circular 
A-95;  and 

(4)  A  brief  description  of  the  activity 
or  activities  to  be  undertaken,  indicat¬ 
ing  the  relationship  to  allowable  uses 
under  §  931.33. 

(c)  Requisitions  for  proceeds  of  sec¬ 
tion  308(b)  grants  must  contain  such 
adequate  assurances  as  are  required  by 
§  931.97(a). 

(d)  It  is  the  Associate  Administra¬ 
tor’s  intent  to  process  completed  appli- 
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cations  and  requisitions  within  45  days 
of  receipt. 

§  931.38  Limitations. 

(a)  Section  308(c)  moneys  awarded 
to  a  coastal  State  may  not  exceed  80 
percent  of  the  actual  cost  of  the  study 
or  planning.  States  may  use  in-kind 
contributions  as  the  non-Federal 
matching  share  in  accord  with  Office 
of  Management  and  Budget  Circular 
A-102. 

(b)  Sections  308(c)  and  308(b)  plan¬ 
ning  assistance  may  not  be  used: 

(1)  To  duplicate  the  development  of 
the  general  planning  process  for 
energy  facilities  required  of  manage¬ 
ment  programs  under  section 
305(b)(8);  or 

(2)  For  general  energy  studies  or 
plans  divorced  from  actual,  proposed, 
or  likely  new  or  expanded  energy  fa¬ 
cilities,  coastal  energy  activities,  or 
OCS  energy  activities. 

( Comment  According  to  the  Act,  States 
may  use  section  305  grants  to  develop  the 
general  planning  process  for  coastal  energy 
facilities  required  under  section  305(b)(8).) 

Subpart  E — Financing  Public  Facilities  and 
Public  Services 

§931.40  General. 

This  subpart  sets  forth  policies  gov¬ 
erning  assistance  to  coastal  States  and 
units  of  general  purpose  local  govern¬ 
ment  under  sections  308(d)  (1)  and  (2) 
and  308(b),  the  objectives  of  providing 
this  assistance,  the  purposes  for  which 
it  may  be  used,  and  the  sources  from 
which  it  will  be  drawn.  This  subpart 
also  describes  the  procedures  for  allot¬ 
ting  credit  assistance  among  coastal 
States,  for  applying  for  credit  assis¬ 
tance  from  the  Fund  (sections  308(d) 

(1)  and  (2)),  and  for  requisitioning  the 
proceeds  of  formula  grants  (section 
308(b)). 

§  931.41  Objectives. 

The  objectives  of  assistance  under 
this  subpart  are: 

(a)  To  help  coastal  States  and  units 
of  general  purpose  local  government 
finance  new  or  improved  public  facili¬ 
ties  and  public  services  needed  because 
of  coastal  energy  activity; 

(b)  To  provide  front-end  financing 
that  can  be  expected  to  be  repaid  later 
from  revenues  generated  by  the  coast¬ 
al  energy  activity,  unless  such  rev¬ 
enues  do  not  materialize;  and 

(c)  To  assure  that  necessary  develop¬ 
ment  in  coastal  areas  is  consistent 
with  State  coastal  zone  management 
objectives,  the  safeguarding  of  valu¬ 
able  national  coastal  environmental 
and  recreational  resources,  and  public 
safety. 

§  931.42  Definitions. 

(a)  The  term  “public  facility”  in¬ 
cludes,  but  is  not  limited  to,  the  fol¬ 


lowing  facilities  to  the  extent  that 
they  are  financed  by  any  State  or  unit 
of  general  purpose  local  government; 
that  they  meet  the  requirements  of 
Subpart  I  of  this  part;  and  that  they 
do  not  primarily  serve  industrial  facili¬ 
ties,  except  if  the  public  facilities  are 
wholly  owned  by  a  unit  of  general  pur¬ 
pose  local  government  and  if  industri¬ 
al  user  charges  from  the  facilities  will 
be  a  primary  source  of  revenue  to 
repay  the  loan  received  or  obligation 
guaranteed  under  this  subpart. 

(1)  Education.  Day  care  centers;  pri¬ 
mary,  secondary,  and  general  vocation¬ 
al  schools,  including  portable  class¬ 
rooms  and  temporary  facilities;  school 
equipment;  libraries,  Including  books 
and  equipment; 

(2)  Environmental  protection.  Facili¬ 
ties  and  equipment  used  to  monitor  or 
control  air  and  water  quality  or  noise 
standards,  to  insure  the  continued  via¬ 
bility  of  fish,  wildlife,  and  land  re¬ 
sources,  to  prevent  or  control  erosion; 
land  acquisition  for  environmental 
protection; 

(3)  Government  administration.  Fa¬ 
cilities  and  equipment  essential  for 
general  government  administration; 

(4)  Health  care.  Emergency  medical 
facilities  and  equipment,  including  am¬ 
bulances;  clinic  and  hospital  buildings 
and  equipment;  alcohol  and  drug 
abuse  centers;  emergency  shelter  and 
sanitary  facilities; 

(5)  Public  safety  and  law  enforce¬ 
ment  Detention  centers,  police  equip¬ 
ment  and  stations,  fire  stations  and 
firefighting  equipment,  fire  training 
centers,  animal  control  facilities,  com¬ 
munication  facilities  and  equipment, 
and  rescue  facilities  and  equipment; 

(6)  Recreation.  Facilities  and  equip¬ 
ment  for  amateur  sports  and  perform¬ 
ing  arts,  community  recreational  cen¬ 
ters,  local  parks  and  playgrounds,  ac¬ 
quisition  of  parkland  or  beaches  or  of 
public  access  to  such  land  or  beaches; 

(7)  Transportation.  Street  and  street 
lighting,  roads,  bridges,  road  mainte¬ 
nance  equipment,  parking  associated 
with  public  facilities,  docks,  air  and 
water  navigation  aids,  canals  and  navi¬ 
gation  facilities,  air  terminals  in 
remote  areas,  mass  transit  including 
bus  and  ferry  systems; 

(8)  Public  utilities.  Electric  generat¬ 
ing  plants  and  distribution  systems; 
natural  gas  distribution  systems;  solid 
waste  collection  systems;  waste  collec¬ 
tion  and  treatment  systems,  including 
drainage;  water  supply  systems;  and 
telephone  systems. 

(b)  The  term  “public  service”  means 
any  service  authorized  by  law  to  be 
provided  by  a  State  or  unit  of  general 
purpose  local  government  to  the 
extent  that: 

(1)  It  is  financed  by  the  State  or  unit 
of  general  purpose  local  government; 

(2)  It  meets  the  requirements  of 
Subpart  I  of  this  part;  and 

(3)  It  does  not  primarily  serve  indus¬ 
trial  facilities. 


(c)  A  public  facility  is  considered 
“new  or  improved”  if  it  is  constructed, 
expanded,  or  renovated  after  July  26. 
1976. 

(d)  A  public  service  is  considered 
“new  or  improved”  if  the  proposed 
type  or  increased  level  of  service  was 
not  offered  in  the  fiscal  year  prior  to 
the  application  or  requisition  for  assis¬ 
tance  for  such  service. 

(e)  A  public  facility  or  public  service 
is  “required  as  a  result”  of  coastal 
energy  activity  if  the  employment  and 
related  population  associated  with 
such  coastal  energy  activity  has 
caused  or  is  expected  to  cause  substan¬ 
tial  shortages  of  such  public  facilities 
or  public  services. 

(f)  A  public  facility  or  public  service 
is  “required  as  a  direct  result”  of  new 
or  expanded  OCS  energy  activity  if 
the  individuals  (and  their  families) 
employed  in  such  activity  are  expected 
to  cause  substantial  shortages  of  such 
public  facilities  or  public  services. 

(g)  Adequate  credit  assistance  is  “un¬ 
available”  in  a  fiscal  year  only  if: 

(1)  There  is  no  institutional  process 
which  has  ever  been  used  or  reason¬ 
ably  could  have  been  used  under  con¬ 
stitutional  or  statutory  authority  as  of 
July  26,  1976,  through  which  credit  as¬ 
sistance  from  the  Fund  could  be  ob¬ 
tained  by  the  State  or  a  unit  of  gener¬ 
al  purpose  local  government  therein  to 
finance  projects  or  programs  neces¬ 
sary  to  provide  a  new  or  improved 
public  facility  or  public  service  which 
is  required  as  a  direct  result  of  new  or 
expanded  OCS  energy  activity;  or 

(2)  The  Associate  Administrator  de¬ 
termines  that  revenues  at  current 
rates  and  methods  will  not  be  suffi¬ 
cient  to  amortize  fully  the  cost  of  a 
new  or  improved  public  facility  or 
public  service  that  is  required  as  a 
direct  result  of  new  or  expanded  OCS 
energy  activity. 

§  931.43  Purposes. 

(a)  Credit  assistance  available  from 
the  Fund  under  sections  308(d)  (1)  and 
(2)  is  intended  to  help  meet  State  and 
local  needs  to  finance  most  of  the  new 
or  improved  public  facilities  and  public 
services  that  are  required  as  a  result  of 
coastal  energy  activity. 

(b)  Grant  assistance  from  the  formu¬ 
la  grants  under  section  308(b)  is  in¬ 
tended  to  help  meet  State  and  local 
needs  for  new  or  improved  public  fa¬ 
cilities  and  public  services  that  are  re¬ 
quired  as  a  direct  result  of  new  or  ex¬ 
panded  OCS  energy  activity. 

§931.44  Sources. 

The  primary  source  of  assistance  for 
purposes  set  forth  in  §  931.43(a)  is  the 
allotment  of  credit  assistance  from  the 
Fund  (sections  308(d)  (1)  and  (2)).  If 
adequate  credit  assistance  is  unavail¬ 
able  (as  defined  in  §  931.42(g))  from 
the  Fund,  the  formula  grants  (section 
308  (b))  become  a  source  of  assistance 
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for  the  purposes  set  forth  in 
§  931.43(b). 

§  931.45  Eligibility. 

(a)  To  be  eligible  for  allotments  and 
assistance  from  the  Fund  under  sec¬ 
tions  308(d)  (1)  or  (2)  or  from  formula 
grants  under  section  308(b)(4)(B),  a 
coastal  State  must  meet  the  basic  eli¬ 
gibility  requirements  of  §  931.25. 

(b)  To  be  eligible  for  the  use  of  sec¬ 
tion  308  (b)  grants  under  this  subpart, 
adequate  credit  assistance  from  the 
Fund  must  be  unavailable,  as  defined 
in  §  931.42(g). 

§931.46  Allotment  of  sections  308(d)  (1) 
and  (2)  credit  assistance  among  coastal 
States. 

(a)  Credit  assistance  available  in  any 
fiscal  year  through  the  Fund,  to  the 
extent  provided  for  in  appropriations 
Acts,  will  be  allotted  in  each  fiscal 
year  among  eligible  coastal  States  ac¬ 
cording  to  the  procedures  of  this  sec¬ 
tion.  Credit  assistance  allotted  to  a 
coastal  state  will  remain  available  for 
award  until  the  end  of  the  second 
fiscal  year  following  the  fiscal  year  in 
which  the  allotment  took  place.  Allot¬ 
ted  credit  assistance  not  awarded  to  a 
coastal  State  or  its  units  of  general 
purpose  local  government  by  that  time 
will  be  reallotted  among  eligible  coast¬ 
al  States.  The  Associate  Administrator 
may  extend  the  period  of  availability 
of  an  allotment  if  he/she  determines 
that  such  an  extension  is  warranted. 

(b)  The  Associate  Administrator  will 
compile  annually  a  list  of  new  or  ex¬ 
panded  coastal  energy  activities: 

(1)  For  which  major  Federal  or  State 
permits  or  licenses  have  been  ob¬ 
tained; 

(2)  For  which  exploration  plans  are 
expected  to  be  submitted  to  the  U.S. 
Department  of  the  Interior  because  an 
OCS  lease  sale  has  taken  place; 

(3)  For  which  development  plans 
have  been  approved  by  the  Depart¬ 
ment  of  the  Interior;  or 

(4)  Which,  in  the  determination  of 
the  Associate  Administrator,  are  likely 
to  necessitate  the  construction  of  new 
or  improved  public  facilities  or  the 
provision  of  new  or  improved  public 
services.  It  is  on  this  list  that  the  Asso¬ 
ciate  Administrator  will  base  his/her 
estimate  of  both  the  number  of  addi¬ 
tional  individuals  who  are  expected  to 
become  employed  in  the  activities  and 
the  related  new  population  who  are 
expected  to  reside  in  the  respective 
coastal  States. 

(c)  The  Associate  Administrator  will 
determine  annually  standardized  unit 
costs  for  public  facilities  and  public 
services  for  new  temporary  and  perma¬ 
nent  population  in  the  relevant  coastal 
State.  These  costs  will  take  into  ac¬ 
count  regional  cost  differences. 

(d)  The  Associate  Administrator  will 
furnish  to  the  coastal  States  the  data 
developed  pursuant  to  paragraphs  (b) 


and  (c)  of  this  section.  Coastal  States 
will  have  45  days  to  submit  comments 
to  the  Associate  Administrator  who 
will  then  consider  the  State  comments 
and  make  revisions  as  appropriate. 

(e)  The  Associate  Administrator  will 
then  compute  a  need  factor  for  each 
new  or  expanded  coastal  energy  activ¬ 
ity  from  the  data  developed  pursuant 
to  paragraphs  (b),  (c),  and  (d)  of  this 
section.  A  State  need  factor  will  then 
be  computed  for  each  coastal  State  by 
summing  these  need  factors  within 
the  state.  A  national  need  factor  will 
be  computed  by  summing  all  of  the 
State  need  factors.  Finally,  a  relative 
need  factor  will  be  calculated  for  each 
coastal  State  by  dividing  the  State’s 
need  factor  by  the  national  need 
factor. 

(f)  The  Associate  Administrator  will 
compute  each  coastal  State’s  allot¬ 
ment  of  credit  assistance  from  the 
Fund  in  proportion  to  that  State’s  rel¬ 
ative  need  factor  and  notify  the  coast¬ 
al  States  of  their  respective  allot¬ 
ments. 

(1)  The  total  amount  of  available 
funds  allotted  among  the  coastal 
States  in  any  fiscal  year  will  be  the 
lesser  of  the  following  amounts: 

(1)  The  national  need  factor  as  com¬ 
puted  according  to  paragraph  (e)  of 
this  section;  or 

(ii)  The  total  amount  of  new  credit 
assistance  appropriated  for  that  year 
plus  any  amount  available  in  the  Fund 
that  can  be  allotted  to  the  States. 

(2)  If  the  amount  in  paragraph 
(f)(l)(i)  of  this  section  is  less  than  the 
amount  in  paragraph  (f)(1)(H)  of  this 
section,  the  unallotted  credit  assis¬ 
tance  will  be  retained  in  the  Fund  for 
use  in  subsequent  years. 

§  931.47  Allotment  of  section  308(b)  for¬ 
mula  grants. 

The  annual  allotment  of  formula 
grants  among  coastal  States  is  de¬ 
scribed  in  §931.76. 

§  931.48  Application  and  requisition  pro¬ 
cedures. 

(a) (1)  After  being  notified  of  its  al¬ 
lotment  under  §  931.46,  an  eligible 
coastal  State  may  submit  to  the  Asso¬ 
ciate  Administrator  applications  for 
the  award  of  section  308(d)  loans  and 
guarantees. 

(2)  A  coastal  State  may  requisition 
in  any  fiscal  year  the  proceeds  of  its 
allotted  formula  grants  for  the  pur¬ 
poses  of  §  931.43(b)  after  it  has  been 
notified  of  its  credit  assistance  allot¬ 
ment  for  that  year,  if  adequate  credit 
assistance  from  the  Fund  is  unavail¬ 
able  for  such  purposes.  This  requisi¬ 
tion  may  be  submitted  along  with  or 
after  the  pertinent  applications  for 
credit  assistance  from  the  Fund. 

(b)  Applications  for  requisitions  for 
credit  assistance  from  the  Fund  or  the 
proceeds  of  formula  grants  must  con¬ 
tain  the  following  certifications  and 
information: 


(1)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(2) 
that  the  assistance  has  been  allocated 
within  the  State  in  accord  with  the  in¬ 
trastate  allocation  process  described  in 
Subpart  J  of  this  part; 

(2)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(3) 
that  the  assistance  will  be  used  in  a 
manner  that  is  compatible  with  the 
State’s  developing,  or  consistent  with 
the  State’s  approved,  coastal  zone 
management  program; 

(3)  For  construction  projects,  as  de¬ 
fined  in  the  Office  of  Management 
and  Budget  Circular  A-102,  factual  in¬ 
formation  necessary  to  evaluate  the 
project's  environmental  impacts,  in 
detail  sufficient  to  enable  the  Asso¬ 
ciate  Administrator  to  determine 
whether  an  environmental  impact 
statement  (EIS)  will  be  required  under 
the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321,  et  seq.); 
and 

(4)  A  showing  that  such  applications 
or  requisitions  for  assistance  have 
complied  with  the  requirements  of  the 
Project  Notification  and  Review 
System  established  by  Office  of  Man¬ 
agement  and  Budget  Circular  A-95 
(Part  I). 

(c)  (1)  Applications  for  credit  assis¬ 
tance  from  the  Fund  must  also  con¬ 
tain  the  following  information: 

(1)  A  description  of  the  coastal 
energy  activity  causing  the  impacts  be¬ 
cause  of  which  the  credit  assistance  is 
sought; 

(ii)  A  description  of  the  new  or  im¬ 
proved  public  facilities  or  public  ser¬ 
vices,  required  as  a  result  of  coastal 
energy  activity,  for  which  the  assis¬ 
tance  is  sought,  including  costs  on  an 
annualized  basis; 

(iii)  An  estimate  of  current  levels  of 
utilization  of  public  facilities  and 
public  services  in  the  borrower’s  juris¬ 
diction  similar  to  those  for  which 
credit  assistance  is  sought;  and 

(iv)  Appropriate  fiscal  schedules,  in¬ 
cluding  financial  and  economic  infor¬ 
mation,  required  to  evaluate  the  pay¬ 
back  potential  on  the  request  for 
credit  assistance.  (Such  fiscal  sched¬ 
ules  will  include  the  best  available  his¬ 
torical  data  on  the  revenues  and  ex¬ 
penditures  of  the  borrower  for  five 
years  preceding  the  year  of  applica¬ 
tion.) 

( Comment  Appropriate  technical  assis¬ 
tance  will  be  provided  by  OCZM  upon  re¬ 
quest.) 

(2)  The  Associate  Administrator  will 
use  the  information  contained  in  the 
fiscal  schedules  described  in  para¬ 
graph  (b)(l)( iv)  of  this  section  to  nego¬ 
tiate  with  the  borrower  the  terms  and 
conditions  of  the  loan  or  guarantee 
agreements  as  described  in  §  931.50(c) 
and  §  931.51(f).  The  fiscal  schedules 
will  be  used  in  setting  the  conditions 
under  which  repayment  assistance  will 
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be  available,  as  incorporated  into  the 
terms  and  conditions  of  the  loan  or 
guarantee  agreements. 

(3)  Even  when  the  likelihood  of 
eventual  repayment  assistance  seems 
high,  it  will  not  be  the  practice  of  the 
Associate  Administrator '  to  require 
that  the  borrower  raise  its  tax  rates 
above  of  alter  its  tax  methods  from 
those  generally  prevailing  at  the  time 
the  application  is  approved.  However, 
in  circumstances  where  the  tax  base  or 
revenues  available  to  the  borrower  are 
reduced  for  reasons  unrelated  to  the 
failure  of  the  economic  growth  con¬ 
nected  with  energy  development  to 
materialize,  the  borrower  will  be  ex¬ 
pected  to  meet  its  principal  and  inter¬ 
est  payments  according  to  the  loan  or 
guarantee. 

(d)(1)  Requisitions  for  the  proceeds 
of  formula  grants  must  contain: 

(1)  Such  adequate  assurances  as  are 
required  by  §  931.97(a);  and 

(ii)  A  brief  description  of  the  pro¬ 
posed  new  or  improved  public  facility 
or  public  service  sufficient  to  enable 
the  Associate  Administrator  to  verify 
that  the  facility  or  service  is  required 
as  a  direct  result  of  new  or  expanded 
OCS  energy  activity. 

(2)  Before  awarding  proceeds  of  al¬ 
lotted  formula  grants,  the  Associate 
Administrator  will: 

(i)  Verify  the  certifications  and  in¬ 
formation  submitted  pursuant  to  para¬ 
graphs  (a)  and  (d)(l)(ii)  of  this  section; 

(ii)  Determine  whether  credit  assis¬ 
tance  under  the  Fund  is  unavailable 
(as  defined  in  §  931.42(g)); 

(iii)  Determine  that  the  State  has 
provided  such  adequate  assurances  as 
are  required  by  §  931.97(a);  and 

(iv)  Determine  whether  an  environ¬ 
mental  impact  statement  (EIS)  will  be 
required  under  the  National  Environ¬ 
mental  Policy  Act  of  1969  (42  U.S.C. 
§§4321  et  seq.)  and  prepare  an  EIS 
when  necessary. 

§931.49  [Reserved] 

§931.50  Special  requirements  for  section 
308(d)(1)  loans. 

(a)  Interest  rate.  The  interest  rate 
shall  be  the  current  average  market 
yield  for  outstanding  marketable  obli¬ 
gations  of  the  United  States  with  re¬ 
maining  periods  to  maturity  compara¬ 
ble  to  the  maturity  of  such  loans.  The 
Administrator  of  NOAA  may  under 
special  circumstances  approve  lower 
interest  rates. 

(b)  Eligibility.  The  Associate  Admin¬ 
istrator  may  make  a  loan  to  an  other¬ 
wise  eligible  borrower  even  though  the 
fiscal  schedules  described  in 
§  931.48(b)(l)(iv)  or  other  financial  in¬ 
formation  does  not  indicate  adequate 
coverage  for  debt  service. 

The  Associate  Administrator  may 
also  make  loans  under  section 
308(d)(1)  to  State  agencies  established 
for  the  purpose  of  financing  public  fa¬ 


cilities.  Such  loans  shall  be  subject  to 
terms  and  conditions  as  the  Associate 
Administrator  may  prescribe. 

(c)  Loan  agreements.  Each  loan 
agreement  will  •  incorporate  in  detail 
the  conditions  under  which  the  repay¬ 
ment  assistance  described  in  subpart  F 
of  this  part  will  be  available.  These 
conditions  will  be  binding  upon  the  As¬ 
sociate  Administrator  and  the  borrow¬ 
er. 

(d)  Repayment  schedule.  Each  loan 
agreement  will  contain  a  mutually 
agreed-upon  repayment  schedule, 
which  will  be  tailored  to  the  repay¬ 
ment  ability  of  the  borrower  as  indi¬ 
cated  in  the  fiscal  schedule  described 
in  §  931.48(b)(l)(iv)  or  in  other  finan¬ 
cial  information.  This  repayment 
schedule  will  set  forth  the  borrower’s 
annual  loan  service  (principal  and  in¬ 
terest)  payments.  The  borrower  may 
accelerate  payment  with  no  prepay¬ 
ment  penalties. 

(e)  Maturity  of  loans.  Loans  will  be 
made  for  a  period  not  to  exceed  the 
normal  useful  life  of  the  project.  In  no 
event  will  a  loan,  including  extensions 
and  renewals  thereof,  be  made  with  a 
maturity  exceeding  30  years  from  the 
date  of  the  final  loan  closing. 

(f)  Security.  Loans  made  under  sec¬ 
tion  308(d)(1)  will  be  secured  in  the 
manner  customary  or  legally  allowed 
under  respective  State  statute  and 
local  government  charters  and  ordin¬ 
ances  for  projects  of  the  type  for 
which  credit  assistance  is  requested. 
The  Associate  Administrator’s  interest 
may  be  perfected,  where  appropriate, 
by  a  filing  under  the  Uniform  Com¬ 
mercial  Code  as  adopted  by  the  sub¬ 
ject  State,  or,  in  any  jurisdiction 
where  the  Uniform  Commercial  Code 
has  not  been  enacted,  by  the  recording 
of  a  mortgage. 

(g)  Disbursement  of  loan  funds.  The 
Associate  Administrator  may  disburse 
loan  funds  on  a  phased  basis.  Approval 
of  such  loan  advances  will  be  made 
after  receipt  by  the  Associate  Adminis¬ 
trator  of: 

(i)  A  favorable  preliminary  approv¬ 
ing  opinion  of  bond  counsel  on  the  va¬ 
lidity  of  the  proposed  interim  and 
final  bond  or  promissory  note  and, 

(ii)  Satisfactory  evidence  of  receipt 
of  firm  construction,  sendee,  and/or 
supply  bids  as  well  as  compliance  with 
the  other  loan  conditions  required  to 
be  fulfilled  before  disbursement.  Ad¬ 
vances  or  partial  purchases  shall  be 
made  in  units  of  not  less  than  25  per¬ 
cent  spaced  so  as  to  enable  the  borrow¬ 
er  to  pay  incurred  costs  as  they  come 
due.  Advances  must  be  deposited  in  a 
bank  with  Federal  Deposit  Insurance 
Corporation  coverage,  and  the  bal¬ 
ances  exceeding  such  coverage  must  be 
collaterally  secured  as  provided  in  12 
U.S.C.  265. 

(h)  Interim  financing  on  loan  pro¬ 
jects.  The  terms  and  conditions  of  the 
interim  financing  are  subject  to  prior 


approval  by  the  Associate  Administra¬ 
tor.  The  Associate  Administrator, 
upon  request  by  the  borrower,  will 
provide  an  appropriate  letter  of  intent 
to  aid  the  borrower  in  obtaining  inter¬ 
im  financing  from  sources  other  than 
OCZM. 

(i)  Bond  counsel.  The  borrower  shall 
retain  bond  counsel  to  represent  it  in 
each  loan  transaction.  Such  bond 
counsel  must  receive  the  prior  approv¬ 
al  of  the  Associate  Administrator. 

§  931.51  Special  requirements  for  section 
308(d)(2)  Federal  guarantees. 

(a)  Eligibility.  The  Associate  Admin¬ 
istrator  will  consider  eligible  for  guar¬ 
antee  under  the  Fund  any  legal  debt 
of  any  eligible  borrower,  if  the  Secre¬ 
tary  of  the  Treasury  approves  such 
debt  and  it  meets  other  requirements 
set  forth  in  section  308(f). 

(b)  Taxable  obligations.  The  interest 
paid  on  any  obligation  which  is  guar¬ 
anteed  under  section  308(d)(2)  and 
which  is  received  by  the  purchaser  of 
such  obligation  (or  the  purchaser’s 
successor  in  interest)  shall  be  included 
in  gross  income  for  the  purposes  of 
chapter  1  of  the  Internal  Revenue 
Code  of  1954. 

(c)  Interest  subsidy.  The  Associate 
Administrator  may  pay  out  of  the 
Fund,  pursuant  to  the  terms  of  the 
bond  or  other  evidence  of  indebted¬ 
ness,  to  the  coastal  State  or  the  unit 
of  general  purpose  local  government 
issuing  an  obligation  guaranteed 
under  section  308(d)(2)  not  more  than 
the  portion  of  the  interest  on  such  ob¬ 
ligation  as  exceeds  the  amount  of  in¬ 
terest  that  would  be  due  at  a  compara¬ 
ble  rate  for  loans  made  under  section 
308(d)(1)  at  the  time  the  obligation  is 
guaranteed  by  the  Associate  Adminis¬ 
trator. 

(d)  Fees  for  guarantees.  The  Asso¬ 
ciate  Administrator  will  levy  a  fee  for 
providing  a  Federal  guarantee.  This 
fee  will  be  set  on  the  basis  of  the  ad¬ 
ministrative  costs  incurred  in  provid¬ 
ing  and  monitoring  such  guarantee. 
The  fee  may  be  waived  in  the  event  re¬ 
payment  assistance  (as  described  in 
Subpart  F  of  this  part)  is  required. 

(e)  Default  procedures  and  guaran¬ 
tee  incontestability.  If  a  borrower  de¬ 
faults  on  a  bond  or  other  evidence  of 
indebtedness  guaranteed  under  the 
Fund,  the  holder  of  the  bond  or  other 
evidence  of  indebtedness  may  demand, 
pursuant  to  the  terms  of  the  bond  or 
other  evidence  of  indebtedness,  pay¬ 
ment  from  the  Associate  Administra¬ 
tor  of  the  principal  and  accrued  inter¬ 
est  of  the  obligation  in  accord  with 
section  308(f)(5)(B).  The  validity  of 
such  a  guarantee  shall  be  considered 
incontestable,  except  when  the  holder 
of  the  obligation  is  guilty  of  fraud  or 
misrepresentation  or  was  aware  of 
fraud  or  misrepresentation  at  the  time 
he  purchased  the  obligation. 

(f)  Guarantee  agreements.  Each  obli¬ 
gation  guaranteed  under  this  subpart 
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will  entail  agreements  setting  forth  in 
detail  the  conditions  under  which  the 
repayment  assistance  described  in  sub¬ 
part  F  of  this  part  will  be  available. 
These  conditions  will  be  binding  upon 
the  Associate  Administrator  and  the 
borrower.  In  addition,  all  provisions  in 
the  underlying  documents  for  obliga¬ 
tions  guaranteed  under  section 
308(d)(2)  will  be  subject  to  the  approv¬ 
al  of  the  Associate  Administrator  and 
will  contain  such  additional  provisions 
as  he/she  may  require. 

(g)  Bond  counsel.  The  borrower 
shall  retain  bond  counsel  to  represent 
it  in  each  guarantee  transaction.  Such 
bond  counsel  must  receive  the  prior 
approval  of  the  Associate  Administra¬ 
tor. 

Subpart  F — Repayment  Assistance 

§  931.60  General. 

This  subpart  sets  forth  policies  and 
procedures  for  awarding  various  forms 
of  repayment  assistance  under  sec¬ 
tions  308(d)(3)  and  308(b)(4)(A). 

§  931.61  Objectives. 

The  objectives  of  the  repayment  as¬ 
sistance  are  to  ensure  that: 

(a)  Credit  obligations  will  be  modi¬ 
fied  and  tailored  according  to  ability 
to  repay  so  that  defaults  can  be  avoid¬ 
ed;  and 

(b)  Net  fiscal  losses  to  the  State  or 
unit  of  general  purpose  local  govern¬ 
ment  resulting  from  coastal  energy  ac¬ 
tivity  will  be  minimized. 

§  931.62  Definitions. 

The  term  “borrower”  refers  to  an 
eligible  coastal  State,  a  special  purpose 
agency  of  the  State,  or  a  unit  of  gener¬ 
al  purpose  local  government  that  has 
been  awarded  credit  assistance  under 
sections  308(d)(1)  or  (d)(2). 

§  931.63  Purposes. 

(a)  The  purpose  of  repayment  assis¬ 
tance  under  sections  308(d)(3)(A-C)  is 
to  assist  a  borrower  who  is  temporarily 
unable  to  meet  scheduled  repayments 
of  loans  or  guaranteed  obligation. 

(b)  The  purpose  of  a  repayment 
grant  from  the  proceeds  of  a  State’s 
allotted  formula  grant  under  section 
308(b)  is  to  assist  a  borrower  in  meet¬ 
ing  scheduled  repayments  of  a  guaran¬ 
teed  bond  when  the  remedies  of  sec¬ 
tions  308(d)(3)(A-C)  are  inadequate. 

(c)  The  purpose  of  a  repayment 
grant  from  a  State’s  allotted  credit  as¬ 
sistance  from  the  Fund  section  under 
308(d)(3)(D)  is  to  assist  a  borrower  in 
meeting  scheduled  repayments  of  a 
loan  or  guaranteed  obligation  when 
the  remedies  of  sections  308(d)(3)(A- 
C)  are  inadequate  and  formula  grants 
are  not  available  for  that  purpose.  If 
the  State’s  allotment  is  insufficient,  a 
grant  will  be  made  from  the  Fund. 

§  931.64  Sources  of  repayment  assistance. 

(a)  Primary  sources.  The  primary 
sources  of  repayment  assistance  are 


modification  of  credit  assistance  terms 
and  conditions  under  section 
308(d)(3)(A),  refinancing  of  a  loan 
under  section  308(d)(3)(B),  or  making 
a  supplemental  loan  under  section 
308(d)(3)(C)  for  meeting  a  loan  or 
guarantee  obligation. 

(b)  Secondary  sources.  If  the  borrow¬ 
er  is  unable  to  meet  scheduled  repay¬ 
ments  by  means  of  one  or  more  of  the 
primary  sources  of  repayment  assis¬ 
tance,  and  if  the  inability  to  repay  re¬ 
sults  from  a  change  in  scope  of  the 
coastal  energy  activity  or  the  related 
new  population,  the  secondary  sources 
of  repayment  assistance  may  be  used 
to  meet  obligations.  These  secondary 
sources  are  the  proceeds  of  the  State’s 
allotment  of  formula  grants  under  sec¬ 
tion  308(b)  and  grants  from  the  State’s 
allotment  of  moneys  from  the  Fund 
under  section  308(e)(1),  or  directly 
from  the  Fund  if  the  State’s  allotment 
is  insufficient. 

§  931.65  General  eligibility. 

(a)  A  coastal  State  or  unit  of  general 
purpose  local  government  is  eligible 
for  repayment  assistance  only  if: 

(1)  It  has  been  awarded  a  loan  under 
section  308(d)(1)  or  a  guarantee  under 
section  308(d)(2);  and 

(2)  It  has  submitted  a  report,  as  re¬ 
quired  under  §  931.66,  updating  the  in¬ 
formation  described  in  §  931.48(b)(1). 

(b)  A  borrower  does  not  have  to  be 
in  default  before  qualifying  for  repay¬ 
ment  assistance.  The  default  of  a  bor¬ 
rower  will  nevertheless  automatically 
occasion  review  for  repayment  assis¬ 
tance  by  the  Associate  Administrator. 

§  931.66  Application  update. 

After  submitting  its  original  credit 
assistance  application,  and  until  the 
full  repayment  of  its  loan  or  guaran¬ 
teed  obligation,  the  borrower  shall 
submit  periodically  to  the  Associate 
Administrator  a  report  updating  the 
information  described  in  §  931.48(b)(1). 
The  frequency  of  submission  of  this 
report  will  be  established  by  the  Asso¬ 
ciate  Administrator  in  consultation 
with  the  borrower.  This  report  should 
contain  whatever  new  information  the 
borrower  has  received  and  can  docu¬ 
ment  concerning  the  coastal  energy 
activity  and  its  likely  effects  on  rev¬ 
enues  and  expenditures. 

§  931.67  Review  for  repayment  assistance. 

(a)  At  the  request  of  the  borrower  or 
on  his/her  own  initiative,  the  Asso¬ 
ciate  Administrator  shall  undertake  a 
review  for  repayment  assistance.  Prior 
to  the  initiation  of  this  review  by  the 
Associate  Administrator,  the  borrower 
must  submit  a  report  (described  in 
§931.63)  updating  the  information  de¬ 
scribed  in  §  931.48(b).  The  Associate 
Administrator  will  examine  the  infor¬ 
mation  and  forecasts  contained  in  the 
report,  particularly  those  relating  to 
the  status  and  effects  of  the  coastal 
energy  activity  involved. 


(b)  All  terms  and  conditions  of  the 
loan  or  guarantee,  as  enumerated  in 
the  loan  or  guarantee  agreements,  will 
remain  in  effect  pending  the  review 
for  repayment  assistance. 

§  931.68  Award  of  repayment  assistance. 

(a)  It  is  the  Associate  Administra¬ 
tor’s  intent  to  offer  repayment  assis¬ 
tance  within  45  days  after  the  request 
for  repayment  assistance  described  in 
§  931.67,  upon  a  finding  that,  pursuant 
to  the  terms  and  conditions  of  the 
loan  or  guarantee  agreements,  the  bor¬ 
rower  is  unable  to  meet  its  annual  loan 
service  payment  or  obligation  under  a 
guarantee  in  accord  with  its  repay¬ 
ment  schedule  because  the  actual  in¬ 
crease  in  employment  and  related  pop¬ 
ulation  from  coastal  energy  activity 
and  associated  facilities  have  failed  to 
provide  adequate  revenues. 

(b)  Repayment  assistance  offered 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  will  consist  of  one  or  more  of  the 
following  types. 

(1)  Modification  of  terms.  In  the 
case  of  loans  awarded  under  section 
308(d)(1),  the  repayment  schedule  de¬ 
scribed  in  §  931.50(d)  may  be  retailored 
in  light  of  the  information  submitted 
in  the  report  described  in  §931.66. 
Such  modification  of  terms  and  condi¬ 
tions  may  include  an  extension  of  the 
payback  period;  however,  the  payback 
period  may  not  exceed  30  years  from 
the  closing  date  of  the  original  loan. 

(2)  Refinancing.  Outstanding  loans 
under  section  308(d)(1)  or  outstanding 
bond  or  other  obligations  guaranteed 
under  section  308(d)(2)  may  be  refi¬ 
nanced  by  means  of  a  loan  at  the  in¬ 
terest  rate  appropriate  at  the  time  of 
the  refinancing. 

(3)  Supplemental  loans.  If  the  Asso¬ 
ciate  Administrator  determines  that 
expected  revenues  will  be  temporarily 
insufficient  to  meet  the  borrower’s 
guaranteed  bond  or  other  obligations 
or  to  meet  a  loan  repayment  schedule, 
he/she  may  offer  to  make  a  supple¬ 
mental  loan  to  the  borrower. 

(4)  Repayment  grants.  If  the  Asso¬ 
ciate  Administrator  has  taken  action 
under  paragraphs  (b)(  1-3)  of  this  sec¬ 
tion  and  additional  action  under  those 
paragraphs  would  not  enable  the  bor¬ 
rower  to  meet  its  obligations  within  a 
reasonable  time.  The  Associate  Admin¬ 
istrator,  pursuant  to  the  terms  and 
conditions  of  the  loan  or  guarantee 
agreements,  will  make  a  repayment 
grant  in  an  amount  sufficient  to 
enable  the  borrower  to  meet  its  obliga¬ 
tions. 

(.Comment:  The  award  of  repayment  assis¬ 
tance  can  be  based  only  on  an  objective 
comparison  of  the  information  submitted  in 
the  updating  report  as  described  in  §931.66 
with  the  terms  and  conditions  of  the  origi¬ 
nal  loan  or  guarantee  agreements.) 

(c)  When  the  Associate  Administra¬ 
tor  offers  one  of  the  courses  of  action 
in  §  931.68(b)(l-4),  the  borrower  may 
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submit  to  the  Associate  Administrator 
a  formal  acceptance  of  the  recom¬ 
mended  form  of  repayment  assistance. 
In  the  case  of  a  repayment  grant  from 
the  proceeds  of  a  State’s  formula 
grant  under  section  308(b)  for  a  bond 
guaranteed  under  section  308(d)(2), 
the  borrower  shall  submit  this  formal 
acceptance  through  the  State  agency 
designated  under  §  931.26(a)(1),  and 
the  acceptance  shall  include  such  ade¬ 
quate  assurances  as  are  required  by 
§  931.97(a).  The  repayment  assistance 
will  take  effect  as  soon  as  the  Asso¬ 
ciate  Administrator  receives  the 
formal  acceptance. 

(d)  If  the  formula  grants  allotted 
the  State  are  insufficient  for  all  the 
repayment  grants  recommended  by 
the  Associate  Administrator  in  a  fiscal 
year,  the  State  agency  designated 
under  §  931.26(a)(1)  shall  indicate 
which  bonds  it  wishes  to  retire  with 
the  proceeds  of  available  formula 
grants,  giving  priority  to  local  bonds  in 
accordance  with  section  308(b)(4XA). 
Those  borrowers  whose  bonds  the 
State  has  indicated  it  cannot  retire 
with  the  proceeds  of  formula  grants 
may  request  repayment  grants  from 
the  State’s  allotment  of  credit  assis¬ 
tance  and,  when  necessary,  which  will 
be  awarded  directly  from  the  Fund. 
Borrowers  in  States  that  have  no  allot¬ 
ted  formula  grants  may  request  the 
recommended  repayment  grants, 
which  will  be  awarded  from  the 
State’s  allotment  of  credit  assistance 
and,  when  necessary,  directly  from  the 
Fund. 

(e)  If,  after  the  review  for  repay¬ 
ment  assistance,  the  Associate  Admin¬ 
istrator  determines  that  no  repayment 
assistance  is  warranted,  or  if  the  bor¬ 
rower  does  not  formally  accept  such 
assistance,  the  borrower  will  remain 
subject  to  the  terms  and  conditions  of 
the  loan  or  guarantee  and  to  the  re¬ 
quirements  of  Subpart  I  of  this  part. 

§  931.69  Appeal  procedure. 

(a)  Whenever  a  dispute  arises  con¬ 
cerning  the  Associate  Administrator’s 
finding  made  pursuant  to  §  931.68(a) 
regarding  the  existence  of  conditions 
which  require  an  offer  of  repayment 
assistance,  the  borrower  may  appeal 
the  Associate  Administrator’s  decision 
to  the  Administrator  of  NOAA  by  sub¬ 
mitting  a  request  for  review  to  the 
Office  of  the  Administrator  of  NOAA. 

(b)  The  Administrator  of  NOAA,  if 
requested,  will  order  a  formal  hearing 
on  the  record  to  be  conducted  within 
30  days  of  the  borrower’s  request  for 
review. 

(c)  The  Administrator  will  issue  a 
written  decision  on  the  appeal  within 
60  days  of  the  borrower’s  request  for 
review. 

(d)  The  appeal  procedure  provided 
for  in  paragraphs  (a)-(c)  of  this  sec¬ 
tion  is  intended  to  provide  a  timely 
and  impartial  forum  for  resolving  dis¬ 


putes  concerning  repayment  assis¬ 
tance.  Such  appeal  procedures  may  be 
initiated  by  the  borrower,  but  do  not 
expressly  or  by  implication  limit  the 
borrower’s  other  remedies  at  law  or  in 
equity.  The  borrower  may  seek  appro¬ 
priate  judicial  relief  in  a  court  of  com¬ 
petent  jurisdiction  without  the  con¬ 
sent  of  the  Associate  Administrator  or 
the  Administrator  of  NOAA,  and  with¬ 
out  first  having  exhausted  the  appeal 
procedures  provided  in  paragraphs 
(aHc)  of  this  section. 

Subpart  G — Grants  for  Unavoidable  Lossos  of 

Coastal  Environmental  and  Recreational  Re* 

sources 

§931.70  General: 

This  subpart  sets  forth  policies  and 
requirements  for  awarding  environ¬ 
mental  and  recreational  grants  to 
coastal  States  under  sections  308(b) 
and  308(d)(4),  and  describes  the  objec¬ 
tives  of  awarding  these  moneys,  the 
purposes  for  which  they  may  be  used, 
the  sources  from  which  they  will  be 
drawn,  and  the  eligibility  require¬ 
ments. 

§  931.71  Objectives. 

The  objectives  of  providing  assis¬ 
tance  under  sections  308(b)  and 
308(d)(4)  are: 

(a)  To  help  States  and  units  of  local 
government  prevent,  reduce  or  amelio¬ 
rate  unavoidable  losses  of  valuable  en¬ 
vironmental  or  recreational  resources 
resulting  from  coastal  energy  activity; 
and 

(b)  To  ensure  that  the  person  or  per¬ 
sons  responsible  for  these  environmen¬ 
tal  or  recreational  losses  pay  for  their 
full  cost. 

§  931.72  Definitions. 

(a)  The  term  “unavoidable”  refers  to 
that  part  of  damage  to  or  loss  of  an 
environmental  or  recreational  re¬ 
source  resulting  from  coastal  energy 
activity  or  from  the  public  facilities  as¬ 
sociated  therewith  that  either: 

(1)  Cannot  be  attributed  to  any  iden¬ 
tifiable  person  or  persons;  or 

(2)  Whose  costs  of  prevention,  reduc¬ 
tion,  or  amelioration  cannot  feasibly 
be  directly  or  indirectly  assessed 
against  an  identifiable  person  or  per¬ 
sons  through: 

(A)  Reasonable  implementation  or 
enforcement  of  the  existing  regulatory 
authorities  of  the  State  or  of  any  po¬ 
litical  subdivision  of  the  State;  and 

(B)  For  losses  occurring  after  July 
26,  1976,  a  reasonable  effort  by  the 
State  to  recover  money  damages  for 
the  loss;  and 

(3)  Cannot  be  paid  for  with  funds 
that  are  available  from  any  other  Fed¬ 
eral  program. 

( Comment :  "Regulatory  authorities" 
refers  to  statutes,  local  ordinances,  or  laws 
and  implementing  regulations,  existing  at 
the  time  that  the  loss  occurred  or  at  the 


time  of  the  date  of  application  or  requisi¬ 
tion  for  anticipated  losses,  which  set  stan¬ 
dards  or  conditions  for  development.  Regu¬ 
latory  authorities  include  development  reg¬ 
ulations,  such  as  zoning,  subdivision,  or 
energy  facility  siting  laws,  that  apply  to  the 
siting  or  location  of  a  new  or  expanded 
coastal  energy  activity  or  the  public  facili¬ 
ties  associated  therewith;  and  pollution  or 
nuisance  prevention  regulations  that  apply 
to  the  operations  of  both  new  and  preexist¬ 
ing  development  activity.  Authorities  that 
create  a  right  to  money  damages  on  the  part 
of  the  State  or  any  of  its  political  subdivi¬ 
sions  are  not  included  in  this  term,  but  are 
addressed  in  a  separate  provision, 
$  931.72(a)(B). 

Losses  occurring  before  July  26,  1976,  will 
be  unavoidable  when  there  is  no  anticipated 
or  continuing  violation  of  pollution  control 
or  nuisance  prevention  authorities  by  the 
source  of  the  loss,  and  when  the  loss  cannot 
be  paid  for  with  funds  that  are  available 
from  any  other  Federal  program. 

For  losses  occurring  after  July  26,  1976 
(the  date  on  which  section  308  became  ef¬ 
fective),  a  loss  will  be  unavoidable  when  the 
conditions  in  the  preceding  paragraph  are 
met  and  when  the  State  can  demonstrate 
that  a  reasonable  effort  has  been  made 
under  State  law  to  recover  money  damages 
for  the  loss.  This  means  that  a  damage 
action  must  be  resolved  before  disbursement 
of  funds  either  through  administrative  or 
Judicial  proceedings  or  through  a  settlement 
among  the  parties;  or  the  application  or  req¬ 
uisition  must  contain  a  statement  from  the 
responsible  enforcement  authority  that 
there  exists  no  reasonable  cause  of  action 
for  such  a  damage  claim.  This  statement 
should  address  two  factors:  (1)  the  basis  in 
law  for  the  conclusion  that  no  reasonable 
cause  of  action  exists;  and  (2)  the  eviden¬ 
tiary  support  for  the  conclusion. 

For  losses  that  are  anticipated  at  the  time 
of  requisition  or  application,  the  unavoida- 
bility  that  will  be  met  where  there  has  been 
reasonble  enforcement  or  implementation 
of  development  regulations  to  prevent  the 
loss.  Reasonable  enforcement  or  implemen¬ 
tation  of  regulatory  authorities  in  this  situ¬ 
ation  would  depend  on  the  nature  of  the  an¬ 
ticipated  loss,  and  might  include  obtaining  a 
significant  contribution  of  land  from  the  po¬ 
tential  source  of  the  loss,  or  the  selection  of 
different  and  more  environmentally  sound 
alternative  sites  or  design  for  the  proposed 
facility. 

In  addition,  losses  will  be  considered  “un¬ 
avoidable”  for  purposes  of  this  subpart 
where  funds  are  sought  to  design  or  imple¬ 
ment  strategies  to  prevent,  reduce  or  ame¬ 
liorate  environmental  or  recreational  losses 
resulting  from  coastal  energy  activity,  or  to 
cover  costs  incurred  in  the  enforcement  or 
legal  defense  of  conditions  imposed  on  new 
or  expanded  coastal  energy  activity  to 
prevent  a  specific  environmental  or  recre¬ 
ational  loss. 

It  is  intended  that  States  or  units  of  local 
government  use  other  possible  sources  of 
Federal  assistance  before  being  able  to  use 
sections  308  (b)  and  (dX4)  for  environmen¬ 
tal  or  recreational  purposes.  However,  if  as¬ 
sistance  is  not  expected  to  be  provided  to  a 
State  or  unit  of  local  government  in  a 
timely  manner,  assistance  under  this  sub¬ 
part  will  be  available.) 

(b)  The  term  “loss”  refers  to  any 
damage  to  or  degradation  of  an  envi- 
rohmental  or  recreational  resource,  in¬ 
cluding  the  loss  of  public  access  to 
that  resource. 
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(c)  The  term  “environmental  re¬ 
source”  refers  to: 

(1)  Areas  of  land  and/or  water  that 
are  or  have  been  largely  in  a  natural 
state,  or  whose  value  derives  primarily 
from  ecological  considerations; 

(2)  Important  animal  and  plant  pop¬ 
ulations,  their  habitat,  and  areas  of 
human  use; 

(3)  Air  and  water  quality;  or 

(4)  An  area  that  has  been  designated 
under  a  State’s  approved  coastal  zone, 
management  program  as  an  area  of 
particular  concern  for  environmental 
purposes. 

(d)  The  term  “recreational  resource” 
refers  to  an  area  of  land  and/or  water 
that  has  characteristics  making  it  de¬ 
sirable  for  one  or  more  types  of  recre¬ 
ational  activities,  and  which  has,  in 
fact,  been  in  use  for  such  activities,  or 
which  has  been  designated  under  a 
State’s  approved  coastal  zone  man¬ 
agement  program  as  an  area  of  par¬ 
ticular  concern  or  potential  use  for 
recreational  purposes. 

(e)  The  term  "valuable”  is  intended 
to  include  all  relevant  benefits,  both 
quantifiable  and  non-quantifiable,  at¬ 
tributable  to  the  resource  being 
valued,  including  the  replacement  cost 
for  a  similar  resource. 

(f)  The  term  “new  employment” 
means  those  persons  who  obtain  em¬ 
ployment  during  a  given  fiscal  year  in 
any  new  or  expanded  Outer  Continen¬ 
tal  Shelf  energy  activity. 

(g)  The  term  “first  landed”  in  a  par¬ 
ticular  coastal  State  refers  to  oil  and 
natural  gas  produced  from  the  OCS 
that  is  first  unloaded  from  tankers  or 
barges  at  ports  within  that  State,  or  is 
brought  to  shore  in  pipelines  that  first 
touch  non-submerged  land  in  that 
State. 

(.Comment:  Suppose  a  pipeline  comes 
ashore  in  State  A  where  it  connects  to  oil  or 
natural  gas  processing  or  distribution  facili¬ 
ties.  On  the  way  from  the  well  to  State  A, 
the  pipeline  passes  over  a  small  island  or  a 
rock  that  belongs  to  State  B  without  caus¬ 
ing  any  impact.  In  this  situation,  State  A 
will  be  considered  the  State  in  which  the  oil 
or  gas  is  “first  landed.”) 

(h)  The  term  “person”  means  any  in¬ 
dividual;  any  corporation,  partnership, 
association,  or  other  entity  organized 
or  existing  under  the  laws  of  any 
State;  the  Federal  Government;  any 
State,  regional,  or  local  government; 
or  any  entity  of  any  such  Federal, 
State,  regional,  or  local  government. 

§  931.73  Sources. 

(a)  The  primary  source  of  assistance 
for  preventing,  reducing,  or  ameliorat¬ 
ing  environmental  or  recreational  re¬ 
source  losses  resulting  from  coastal 
energy  activity  is  the  formula  grants 
(section  308(b)(4)(C)  allotted  to 
coastal  States  according  to  §  931.76. 

(b)  If  a  State  has  no  allotment  under 
section  308(b),  or  if  the  Associate  Ad¬ 
ministrator  determines  that  grant 


moneys  allotted  the  State  under  sec¬ 
tion  308(b)  are  insufficient,  the  State 
may  apply  for  the  grant  moneys  under 
section  308(d)(4)  that  are  allotted  it 
according  to  §  931.77. 

§  931.74  Purposes. 

(a)  Assistance  is  provided  in  sections 
308(b)(4)(C)  and  308(d)(4)  to  help 
States  and  units  of  local  government 
design  and  implement  projects  to  pre¬ 
vent,  reduce  or  ameliorate  past  or 
future  unavoidable  environmental  and 
recreational  losses  resulting  from 
coastal  energy  activity. 

(b)  Assistance  for  the  design  and  im¬ 
plementation  of  projects  under  this 
subpart  is  intended  to  pay  for: 

(1)  Restoration,  replacement,  or  ac¬ 
quisition  of  environmental  or  recre¬ 
ational  resources  to  prevent,  reduce,  or 
ameliorate  unavoidable  environmental 
and  recreational  losses. 

(2)  The  design  and  implementation 
of  programs  and  strategies  to  prevent, 
reduce  or  ameliorate  unavoidable  envi¬ 
ronmental  and  recreational  losses,  in¬ 
cluding  the  cumulative  effects  of 
coastal  energy  activity. 

(3)  Costs  incurred  in  the  enforce¬ 
ment  or  legal  defense  of  conditions  im¬ 
posed  on  new  or  expanded  coastal 
energy  activity  to  prevent  a  specific 
environmental  or  recreational  loss. 

(4)  The  cost  differential  between 
methods  of  providing  a  public  facility 
required  as  a  result  of  coastal  energy 
activity  which  meet  minimum  State 
environmental  and  construction  stan¬ 
dards,  and  a  higher  cost  method  that 
reduces  an  environmental  loss. 

( Comment :  Under  subsection  (b)(2),  the 
design  and  implementation  of  programs  or 
strategies  to  prevent,  reduce,  or  ameliorate 
unavoidable  losses,  environmental  and  rec¬ 
reational  grants  are  available  to  address 
certain  cumulative  impacts  of  development 
associated  with  coastal  energy  activity. 

Subsection  (b)(3)  refers  to  conditions  at¬ 
tached  to  permission  for  new  development 
that  may  raise  issues  of  fact  and  law.  The 
public  agent  imposing  the  condition  may  re¬ 
quire  special  expertise  to  substantiate  his/ 
her  position  relating  to  a  potential  environ¬ 
mental  or  recreational  loss  from  new  or  ex¬ 
panded  coastal  energy  activity.  An  associat¬ 
ed  need  for  legal  services  to  clarify  the  au¬ 
thority  of  the  public  agent  to  impose  the 
condition  may  also  occur.  When  a  requisi¬ 
tion  or  application  for  such  services  ad¬ 
dresses  a  specific  loss,  it  would  qualify  for  a 
grant  under  this  subpart. 

Finally,  in  certain  situations,  public  au¬ 
thorities  may  only  be  authorized  and 
funded  for  the  construction  of  a  public  fa¬ 
cility  in  a  manner  resulting  in  substantial 
environmental  or  recreational  losses.  In 
some  instances  these  losses  may  be  consid¬ 
ered  “unavoidable”  under  subsection  (b)(4). 
The  regulations  require  evidence  that  the 
lower  cost  facility  design  meets  the  applica¬ 
ble  environmental  and  construction  stan¬ 
dards  of  the  State  in  its  “funded”  form.  A 
grant  under  this  subpart  would  be  available 
for  the  cost  increment  which  reduces  the 
environmental  or  recreational  loss  caused 
by  the  facility.) 


§931.75  Eligibility. 

(a)  To  be  eligible  for  allotments  and 
assistance  under  sections  308(b)(4)(C) 
and  308(d)(4),  a  coastal  State  must 
meet  the  basic  eligibility  requirements 
of  subpart  C  of  this  part. 

(b)  To  be  eligible  for  assistance 
under  section  308(d)(4),  a  State’s  allot¬ 
ment  under  section  308(b)  must  be  in¬ 
sufficient.  States  that  have  no  allot¬ 
ment  of  grants  under  section  308(b) 
are  directly  eligible  for  assistance 
under  section  308(d)(4). 

§  931.76  Allotment  of  formula  grants  (sec¬ 
tion  308(b)). 

Moneys  appropriated  in  any  fiscal 
year  for  the  purposes  of  section  308(b) 
will  be  alloted  among  eligible  coastal 
States  according  to  the  following  pro¬ 
cedures.  Allotments  will  be  made  as 
soon  as  is  practicable.  The  proceeds  of 
allotted  formula  grants  which  are  re¬ 
quisitioned  by  and  awarded  to  a  State 
in  any  fiscal  year  but  which  are  not 
expended  or  obligated  by  the  State  by 
the  end  of  the  fiscal  year  after  the 
fiscal  year  in  which  the  grant  proceeds 
were  awarded  are  subject  to  recovery 
in  accordance  with  §  931.97  of  this  part 
and  are  subject  to  subsequent  reallot¬ 
ment  among  eligible  coastal  States.  Al¬ 
lotted  formula  grant  proceeds  not  re¬ 
quisitioned  remain  available  for  award 
until  the  end  of  fiscal  year  1984,  at 
which  time  proceeds  not  awarded  will 
be  returned  to  the  United  States  Trea¬ 
sury. 

(a)  At  the  end  of  each  fiscal  year, 
the  Associate  Administrator  will 
gather  from  appropriate  Federal  and 
other  sources  the  following  data: 

(1)  The  amount  by  adjacent  coastal 
State,  of  OCS  acreage  leased  in  that 
fiscal  year; 

(2)  The  amount,  by  adjacent  coastal 
State,  of  oil  and  natural  gas  produced 
from  the  OCS  that  year; 

(3)  The  amount  of  oil  and  natural 
gas  produced  from  the  OCS  that  is 
first  landed  in  each  coastal  State  that 
year;  and 

(4)  The  amount  of  new  employment, 
as  defined  in  §  931.72(f),  residing  in 
each  coastal  State. 

(Comment  In  computing  the  volumes  of 
oil  and  gas  in  paragraphs  (a)(2)  and  (a)(3), 
the  Associate  Administrator  will  consider 
6,000  cubic  feet  of  natural  gas  to  be  the 
equivalent  of  one  barrel  of  oil. 

(b)  The  Associate  Administrator  will 
provide  these  data  to  the  States  as 
soon  as  the  data  are  collected.  The 
States  will  have  a  comment  period  of 
45  days  during  which  to  present  evi¬ 
dence  of  errors  in  the  data.  At  the  end 
of  the  45-day  period,  the  allotment- 
incorporating  any  revised  data— will  be 
made. 

(c)  The  data  for  each  State  in  para¬ 
graphs  (a)(l-4)  of  this  section,  when 
divided  by  the  sum  of  these  data  for 
all  States,  constitute  a  set  of  weighting 
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coefficients  which  will  be  applied  in 
the  following  manner  to  the  amount 
appropriated  for  the  purpose  of  sec¬ 
tion  306(b): 

(1)  The  set  of  State  coefficients  de¬ 
rived  from  the  data  of  paragraph 

(a)(1)  of  this  section  (acreage  leased) 
will  be  applied  to  one-third  of  the 
amount  appropriated; 

(2)  The  set  of  coefficients  derived 
from  the  data  of  paragraph  (a)(2)  of 
this  section  (oil  and  gas  produced)  will 
be  applied  to  one-sixth  of  the  amount 
appropriated; 

(3)  The  set  of  coefficients  derived 
from  the  data  of  paragraph  (a)(3)  of 
this  section  (oil  and  gas  first  landed) 
will  be  applied  to  one-sixth  of  the 
amount  appropriated;  and 

(4)  The  set  of  coefficients  derived 
from  the  data  of  paragraph  (a)(4)  of 
this  section  (new  employment)  will  be 
applied  to  one-third  of  the  amount  ap¬ 
propriated. 

(d)  The  procedure  above  will  result 
in  four  separate  amounts  for  each 
coastal  State.  The  sum  of  these  four 
amounts  is  the  allotment  for  each 
State  of  the  moneys  appropriated  for 
the  purposes  of  section  308(b). 

§  931.77  Allotment  from  the  Fund  (section 
308(d)(4)). 

(a)  Moneys  appropriated  for  the  pur¬ 
poses  of  section  308(d)(4)  will  be  allot¬ 
ted  to  eligible  coastal  States  according 
to  the  procedures  outlined  in  Subpart 
E  of  this  part  for  allotting  sections 
308(d)  (1)  and  (2)  assistance  credit, 
except  that  OCS  related  facilities  will 
be  deleted  from  the  annual  list  of  new 
or  expanded  coastal  energy  activities. 

(b)  Moneys  allotted  a  State  under 
section  308(d)(4)  that  are  not  awarded 
to  the  State  committed  within  the 
fiscal  year  following  the  fiscal  year  in 
which  the  allotment  was  made  will  be 
returned  to  the  Fund  for  reallotment 
among  eligible  coastal  States.  The  As¬ 
sociate  Administrator  will  extend  the 
period  of  availability  of  an  allotment 
if  he/she  determines  that  there  are 
extenuating  circumstances  that  justify 
such  an  extension. 

§  931.78  Requisition  and  application  pro¬ 
cedures. 

(a)  An  eligible  coastal  State  may  req¬ 
uisition  the  proceeds  of  its  formula 
grants  for  the  purposes  set  forth  in 
§  931.74  as  soon  as  it  is  notified  of  the 
amount  of  its  allotment.  If  the  State's 
allotted  formula  grant  is  insufficient 
or  if  the  State  has  not  been  allotted 
formula  grants,  the  State  may  apply 
for  moneys  allotted  to  it  from  the 
Fund. 

(b)  Requisitions  for  formula  grant 
proceeds  under  section  308(b)  and  ap¬ 
plications  for  moneys  under  section 
308(d)  must  contain  the  following  cer¬ 
tifications  and  information: 

(1)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(2) 


that  the  assistance  has  been  allocated 
within  the  State  in  accord  with  the  in¬ 
trastate  allocation  process  described  in 
subpart  J  of  this  part; 

(2)  A  certification  by  the  State 
agency  designated  under  §  931.26(a)(3) 
that  the  assistance  will  be  used  in  a 
manner  that  is  compatible  with  the 
State’s  developing,  or  consistent  with 
the  State’s  approved,  coastal  zone 
management  program; 

(3)  A  brief  description  of  the  pro¬ 
posed  activity  or  activities  sufficient  to 
enable  the  Associate  Administrator  to 
verify  that  the  activity  or  activities 
would  prevent,  reduce,  or  ameliorate 
an  unavoidable  loss  of  a  valuable  envi¬ 
ronmental  or  recreational  resource 
pursuant  to  this  subpart; 

(4)  For  construction  projects,  as  de¬ 
fined  in  Office  of  Management  and 
Budget  Circular  A-102,  factual  infor¬ 
mation  necessary  to  evaluate  the  pro¬ 
ject’s  environmental  impacts,  in  detail 
sufficient  to  enable  the  Associate  Ad¬ 
ministrator  to  determine  whether  an 
environmental  impact  statement  (EIS) 
will  be  required  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321,  et  seq.);  and 

(5)  A  showing  that  such  applications 
or  requisitions  for  assistance  have 
complied  with  the  requirements  of  the 
Project  Notification  and  Review 
System  established  by  Office  of  Man¬ 
agement  and  Budget  Circular  A-95 
(Part  I). 

( Comment :  The  description  in  subpara¬ 
graph  (i)  must  indicate  how  the  loss  is  “un¬ 
avoidable,”  as  defined  in  §  931.72(a).  For 
losses  that  occurred  before  July  26,  1976, 
the  description  must  show  that  there  is  no 
continued  violation  of  pollution  control  or 
nuisance  prevention  authorities.  For  losses 
that  occurred  after  July  26,  1976  the  de¬ 
scription  should  demonstrate  that  a  reason¬ 
able  effort  has  been  made  under  State  law 
to  recover  money  damages  for  the  loss;  if 
there  has  been  no  damage  action  resolved 
either  through  administrative  or  judicial 
proceedings  or  through  a  settlement  among 
the  parties,  the  application  or  requisition 
must  contain  a  statement  from  the  State 
Attorney  General  or  other  responsible  en¬ 
forcement  authority  that  there  exists  no 
reasonable  cause  of  action  for  such  a 
damage  claim.) 

(c)  Requisitions  for  proceeds  under 
section  308(b)  must  also  contain  such 
adequate  assurances  as  are  required  by 
§  931.97(a)  of  this  part. 

(e)  It  is  the  intent  of  the  Associate 
Administrator  that  completed  requisi¬ 
tions  and  applications  will  be  pro¬ 
cessed  within  45  days  of  completion  of 
the  required  A-95  reviews,  unless  the 
Associate  Administrator  determines 
that  an  environmental  impact  state¬ 
ment  is  required. 

(f)  (1)  Prior  to  being  notified  of  any 
allotment  under  sections  308(b)  and 

(d)  (4),  a  coastal  State  agency  desig¬ 
nated  under  §931.26  (a)  (1)  may 
submit  to  the  Associate  Administrator 
proposals  for  projects  to  reduce  or 


ameliorate  the  loss  of  or  damage  to 
valuable  environmental/recreational 
resources  that  has  resulted  from  coast¬ 
al  energy  activity.  Such  proposals 
must  contain  information  and  certifi¬ 
cations  required  under  paragraph  (c) 
of  this  section. 

(2)  Upon  completion  of  the  Associate 
Administrator’s  verification,  and  if  he/ 
she  determines  that  no  environmental 
impact  statement  is  required,  the 
State  may  requisition  in  any  year  pro¬ 
ceeds  of  section  308(b)  grants  for  the 
projects  as  described  in  subparagraph 
(1)  of  this  paragraph,  after  notifica¬ 
tion  of  its  allotment  under  section 
308(b),  without  submission  of  any  fur¬ 
ther  information  or  further  review 
and  verification  by  the  Associate  Ad¬ 
ministrator,  except  for  the  adequate 
assurances  required  under  paragraph 
(d)  of  this  section.  However,  the  State 
must  notify  the  Associate  Administra¬ 
tor  of  any  changes  in  such  projects 
proposed  between  the  completion  of 
the  Associate  Administrator’s  verifica¬ 
tion  and  the  State’s  requisition  of 
grant  proceeds. 

§  931.79  Limitations. 

The  proceeds  of  formula  grants 
under  section  308(b)  and  moneys 
under  section  308(d)  (4)  may  not  be 
used: 

(a)  For  the  prevention,  reduction,  or 
amelioration  of  any  loss  of  an  environ¬ 
mental  or  recreational  resource  that  is 
directly  attributable  to  the  sale,  lease, 
rental,  or  conversion  to  other  uses  of 
such  resource  by  a  State  agency  or 
unit  of  local  government; 

(b)  To  pay  for  that  part  of  the  cost 
of  a  project  designed  to  prevent, 
reduce,  or  ameliorate  the  loss  of  a  rec¬ 
reational  resource,  which  is  incom¬ 
mensurate  with  the  value  of  the  recre¬ 
ational  resource; 

(c)  To  pay  for  that  part  of  the  cost 
of  a  project,  designed  to  prevent, 
reduce,  or  ameliorate  the  loss  of  an  en¬ 
vironmental  resource,  which  is  incom¬ 
mensurate  with  the  value  of  the  envi¬ 
ronmental  resource;  or 

(d)  For  any  prevention,  reduction,  or 
amelioration  of  an  unavoidable  envi¬ 
ronmental  loss  by  means  of  a  public 
facility  eligible  for  funding  under  sub¬ 
part  E  of  this  part,  except  for: 

(1)  Facilities  for  environmental  pro¬ 
tection  as  defined  in  §  931.42(a)(2)  or 
for  recreation  as  defined  in 
§  931.42(a)(6); 

(2)  Facilities  to  prevent,  reduce,  or 
ameliorate  environmental  losses  from 
freshwater  or  saltwater  intrusion  or 
erosion; 

(3)  Payment  of  the  cost  differential 
between  methods  of  providing  a  public 
facility  required  as  a  result  of  coastal 
energy  activity  which  meet  minimum 
State  environmental  and  construction 
standards,  and  a  higher  cost  method 
that  reduces  a  environmental  loss;  and 

(4)  Any  such  facility  or  modification 
of  an  existing  facility  that  is  deter- 
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mined  by  the  Associate  Administrator 
to  be  necessary  primarily  for  the  pro¬ 
tection,  reduction,  or  amelioration  of 
environmental  or  recreational  losses. 

Subpart  H — Latarai  Seaward  Boundaries 

§  931.80  General. 

For  the  calculations  of  formula 
grant  allotments  under  §  931.76,  Outer 
Continental  Shelf  acreage  and  produc¬ 
tion  shall  be  considered  adjacent  to  a 
particular  coastal  State  if  such  acre¬ 
age  and  production  lie  on  that  State’s 
side  of  the  extended  lateral  seaward 
boundaries  of  that  State.  These  ex¬ 
tended  lateral  seaward  boundaries  of  a 
coastal  State  shall  be  determined  by 
delimitation  lines  established  by  the 
Associate  Administrator  according  to 
the  procedures  of  this  subpart.  These 
delimitation  lines  are  to  be  established 
solely  for  determining  a  State’s  adja¬ 
cency  to  Outer  Continental  Shelf  acre¬ 
age  and  production  for  the  purposes  of 
section  308(b),  and  they  are  not  in¬ 
tended  to  have  application  under  any 
other  law  or  treaty  of  the  United 
States. 

§  931.81  Establishment  of  delimitation 
lines  when  agreements  exist  between 
States. 

If  a  lateral  seaward  boundary  ex¬ 
tending  to  a  State’s  seaward  boundary 
(see  the  Submerged  Lands  Act,  43 
U.S.C.  §§  1301(b)  and  1312)  has  been 
clearly  defined  or  fixed  by  an  inter¬ 
state  compact,  agreement,  or  judicial 
decision  as  of  July  26,  1976,  a  delimita¬ 
tion  line  extending  the  lateral  seaward 
boundary  through  the  Outer  Conti¬ 
nental  Shelf  shall  be  based  on  the 
principles  used  to  delimit  or  define  the 
lateral  seaward  boundary  in  such  com¬ 
pact,  agreement,  or  decision.  A  copy  of 
all  such  compacts,  agreements,  or  deci¬ 
sions  must  be  submitted  to  the  Asso¬ 
ciate  Administrator  before  calcula¬ 
tions  of  State  allotments  are  made  and 
before  March  4,  1977. 

If  a  portion  of  a  lateral  seaward 
boundary  has  been  clearly  defined  or 
fixed  by  an  inter-State  compact,  agree¬ 
ment  or  judicial  decision  as  of  July  26, 
1976,  a  delimitation  line  shall  be  based 
on  the  principles  used  to  delimit  or 
define  the  lateral  seaward  boundary  in 
such  compact,  agreement  or  decision 
to  the  extent  that  such  principles  are 
applicable. 

§931.82  Establishment  of  delimitation 
lines  when  no  agreements  exist  be¬ 
tween  States. 

If  no  lateral  seaward  boundary,  or 
any  portion  thereof,  has  been  clearly 
defined  or  fixed  by  inter-State  com¬ 
pact,  agreement,  or  judicial  decision,  a 
delimitation  line  extending  from  the 
State’s  seaward  boundary  through  the 
Outer  Continental  Shelf  shall  be  es¬ 
tablished  in  the  following  manner: 

(a)  If,  on  or  before  August  4,  1977,  a 
lateral  seaward  boundary  to  the 


State's  seaward  boundary  is  delimited 
or  defined  by  an  inter-State  compact 
or  agreement,  the  Associate  Adminis¬ 
trator  will  establish  a  delimitation  line 
through  the  Outer  Continental  Shelf 
based  upon  the  same  principles  used 
to  delimit  or  define  the  lateral  sea¬ 
ward  boundary  in  such  compact  or 
agreement.  A  lateral  seaward  bound¬ 
ary  established  by  inter-State  compact 
or  agreement  may  be  based  on  any 
principles  which  are  mutually  accept¬ 
able  to  the  States  involved.  When  such 
a  boundary  requires  a  measurement 
from  a  baseline,  that  baseline  will  be 
as  defined  in  §  931.84(a).  The  lateral 
seaward  boundary  delimited  or  de¬ 
fined  by  such  a  compact  or  agreement, 
must  be  appropriately  documented  to 
the  Associate  Administrator  no  later 
than  August  4,  1977.  Appropriate  doc¬ 
umentation  shall  include  data  suffi¬ 
cient  to  define  the  lateral  seaward 
boundary  and  may  include  dimension- 
ally  stable  base  maps,  geographic  posi¬ 
tions.  azimuths,  computations,  and 
written  descriptions. 

(b)  If  a  lateral  seaward  boundary  is 
not  defined  or  delimited  by  compact  or 
agreement  on  or  before  August  4, 
1977,  delimitation  lines  will  be  estab¬ 
lished  by  the  Associate  Administrator 
based  on  applicable  principles  of  law, 
including  but  not  limited  to  the  princi¬ 
ples  enumerated  in  the  Convention  on 
the  Territorial  Sea  and  the  Contig¬ 
uous  Zone,  the  Convention  on  the 
Continental  Shelf,  and  relevant  judici¬ 
al  decisions.  The  Associate  Administra¬ 
tor  will  extend  this  time  period  up  to 
February  4,  1978,  if  the  Governors  of 
the  States  concerned  each  request 
such  an  extension.  The  Associate  Ad¬ 
ministrator  may  also  at  his/her  discre¬ 
tion  extend  the  time  period  for  other 
delimitation  lines  which  may  be  af¬ 
fected  by  the  one  for  which  an  exten¬ 
sion  has  been  requested.  Prior  to  es¬ 
tablishing  these  delimitation  lines,  the 
Associate  Administrator  will  allow  an 
additional  6-month  period  during 
which  time  the  States  failing  to  delim¬ 
it  or  define  a  lateral  seaward  boundary 
may  submit  written  arguments  in  sup¬ 
port  of  their  respective  positions. 
Within  2  months  after  expiration  of 
the  period  allowed  for  submission  of 
arguments  by  States,  the  Associate 
Administrator  will  establish  the  re¬ 
quired  delimitation  lines  according  to 
the  applicable  principles  of  law.  The 
procedures  of  this  paragraph  may  be 
invoked  at  any  time  after  these  regula¬ 
tions  become  effective  if  the  States 
concerned  Jointly  seek  a  determination 
by  the  Associate  Administrator. 

If  the  lateral  seaward  boundary  is  a 
matter  in  litigation  prior  to  the  time 
of  delimitation  by  the  Associate  Ad¬ 
ministrator,  such  delimitation  may  be 
deferred  by  the  Associate  Administra¬ 
tor  until  a  final  judicial  decision  is  ren¬ 
dered. 

(c)  If  after  July  26.  1976,  a  judicial 
decision  is  rendered  to  clearly  define 


or  fix  a  lateral  seaward  boundary  such 
a  decision  may  be  used  by  the  Asso¬ 
ciate  Administrator  in  establishing  a 
line  of  delimitation. 

§  931.83  Establishment  of  delimitation 
lines  under  later  compacts  or  agree¬ 
ments. 

If,  after  February  4,  1977,  two  or 
more  States  enter  into  or  amend  an  in¬ 
terstate  compact  or  agreement,  in 
order  to  clearly  define  or  fix  a  lateral 
seaward  boundary,  delimitation  lines 
extending  such  a  boundary  through 
the  outer  Continental  Shelf  will  be 
based  on  principles  used  to  delimit  or 
define  the  lateral  seaward  boundary  in 
such  compact  or  agreement.  However, 
delimitation  lines  so  extended  or  al¬ 
tered  will  not  affect  grants  made  pre¬ 
viously  in  accord  with  calculations 
under  §  931.76. 

§  931.84  Procedures  utilizing  baselines  for 
defining  delimitation  lines. 

(a)  In  the  event  that  the  Associate 
Administrator  establishes  a  line  of  de¬ 
limitation  based  on  measurement  from 
a  baseline,  that  baseline  will  be  the  in¬ 
tersection  of  the  National  Ocean 
Survey  (NOS)  low  water  datum  of  ref¬ 
erence  with  the  land,  as  described  and 
published  by  the  NOS  on  large  scale 
nautical  charts  of  the  area,  as  modi¬ 
fied  by  the  application  of  the  princi¬ 
ples  of  the  Convention  on  the  Territo¬ 
rial  Sea  and  the  Contiguous  Zone,  as 
interpreted  by  the  Ad  Hoc  Committee 
on  U.S.  Coastline  Delimitation. 

This  committee,  which  has  the  re¬ 
sponsibility  to  apply  principles  of  in¬ 
ternational  law  and  the  Convention  on 
the  Territorial  Sea  and  the  Contig¬ 
uous  Zone  in  delimiting  the  territorial 
sea  and  the  contiguous  zone  of  the 
United  States,  will  be  charged  with 
the  identification  of  the  baseline,  in¬ 
cluding  closing  lines,  on  NOS  charts  as 
required  to  establish  the  baselines. 

(b)  If  delimitation  lines  established 
by  the  Associate  Administrator  are 
based  on  a  measurement  from  the  ba¬ 
seline,  they  shall  be  delineated  by  the 
NOS,  which  shall  determine  the  geo¬ 
graphic  positions  of  these  points  by 
either  graphical  or  analytical  proce¬ 
dures.  and  document  the  delimitation 
lines  for  review  and  comment  by  the 
above  Ad  Hoc  Committee  and  final  ap¬ 
proval  by  the  Associate  Administrator. 

§  931.85  Formula  grants  impounded  for 
disputed  areas. 

(a)  That  portion  of  a  State’s  allot¬ 
ment  of  section  308(b)  formula  grants 
which  is  dependent  on  Outer  Conti¬ 
nental  Shelf  acreage  and  production 
in  disputed  areas,  as  determined  by 
the  Associate  Administrator,  will  be 
impounded  in  the  Treasury  of  the 
United  States  until  such  time  as  the 
required  delimitation  lines  have  been 
established  by  the  Associate  Adminis¬ 
trator  using  the  procedures  outlined  in 
§931.82. 
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(b)  That  portion  of  a  State’s  allot¬ 
ment  of  section  308(b)  formula  grants 
which  is  dependent  on  outer  Continen¬ 
tal  Shelf  acreage,  production  and  land¬ 
ings  in  areas  disputed  between  the 
Federal  Government  and  the  State 
will  be  impounded  in  the  Treasury  of 
the  United  States  until  such  time  as 
the  issue  is  resolved. 

Swbport  I — General  Provisions 

§  931.90  Allowable  costs. 

(a)  Allowable  costs  will  be  deter¬ 
mined  in  accord  with  Federal  Manage¬ 
ment  Circular  74-4,  Cost  Principles 
Applicable  to  Grants  and  Contracts 
with  State  and  Local  Governments  (34 
CFR  255),  the  grant/loan  agreement, 
and  with  the  unique  requirements  of 
the  Coastal  Energy  Impact  Program. 
Specifically,  project  costs  must: 

(1)  Be  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  program,  not  be  a  general  expense 
required  to  carry  out  the  overall  re¬ 
sponsibilities  of  States  or  units  of  local 
governments; 

(2)  Be  authorized  or  not  prohibited 
under  State  or  local  laws  or  regula¬ 
tions; 

(3)  Conform  to  any  limitations  or  ex¬ 
clusions  set  forth  in  these  principles, 
Federal  laws,  or  other  governing  limi¬ 
tations  as  to  types  or  amounts  of  cost 
items; 

(4)  Be  consistent  with  policies,  regu¬ 
lations,  and  procedures  that  apply  uni¬ 
formly  to  both  federally  assisted  and 
other  activities  of  the  unit  of  govern¬ 
ment  of  which  the  recipient  is  a  part; 

(5)  Be  accorded  consistent  treatment 
through  application  of  generally  ac¬ 
cepted  accounting  principles  appropri¬ 
ate  to  the  circumstances; 

(6)  Not  be  allocable  to  or  included  as 
a  cost  of  any  other  federally  financed 
program  in  either  the  current  or  a 
prior  period;  and 

(7)  Be  net  of  all  applicable  credits. 

(b)  Applications  and  requisitions  for 
assistance  under  this  part  for  projects 
or  programs  to  provide  new  or  im¬ 
proved  public  facilities  or  for  construc¬ 
tion  projects  to  prevent,  reduce,  or 
ameliorate  unavoidable  environmental 
or  recreational  losses  will  be  subject  to 
the  following  additional  requirements. 

(1)  Design  and  performance  stan¬ 
dards  must  conform  to  professionally 
recognized  national  standards.  Costs 
must  be  reasonable  and  comparable  to 
the  cost  of  similar  work  awarded 
through  open  competitive  bidding  in 
the  geographic  area  of  the  project. 

(2)  Compensation  for  engineering, 
architectural,  or  similar  services  shall 
not  be  based  on  a  cost  plus  a  percent- 
age-of-construction  cost. 

(3)  The  following  will  be  allowable 
project  costs  when  necessary  and  rea¬ 
sonable  for  the  completion  of  projects 
or  programs  assisted  under  this  part. 

(i)  Land  acquisition  (including  less- 
than-fee  simple),  easements,  and 
rights-of-way. 


(ii)  Architectural,  engineering,  and 
other  necessary  technical  service  fees. 

(iii)  Lease  or  rental  of  essential  mo¬ 
veable  equipment. 

(iv)  Construction  expenses,  including 
construction  materials,  fixtures,  ap¬ 
purtenances,  and  fixed  machinery  and 
equipment. 

(v)  Site  preparation  and  improve¬ 
ment. 

(vi)  Capitalized  interest  during  con¬ 
struction  for  a  project  in  which  it  is 
necessary  or  advantageous  for  the  re¬ 
cipient  to  borrow  funds  to  finance  con¬ 
struction  costs  and  where  State  law 
permits  such  a  loan.  (This  is  an  al¬ 
lowable  cost  for  section  308(d)  (1)  and 
(2)  credit  assistance  only.) 

(vii)  Capitalized  interest  during  de¬ 
velopment,  only  when  a  section  308(d) 
loan  or  guarantee  has  been  made  for 
the  project.  (The  allowable  amount  is 
limited  to  that  which  is  required  to 
meet  interest  payments  after  the  pro¬ 
ject  is  operating  but  before  income  is 
sufficient  to  provide  such  payment. 
However,  such  amounts  will  be  an  eli¬ 
gible  project  cost  only  to  the  extent 
that  the  recipient  does  not  have  any 
other  funds  or  sources  of  revenue  for 
such  interest  payments.) 

(viii)  Initial  public  service  expenses 
(operating  costs)  including  supply  in¬ 
ventories,  salaries  and  utilities,  only 
when  a  section  308(d)  loan  or  guaran¬ 
tee  has  been  made  for  the  project. 
(The  allowable  amount  is  limited  to 
that  which  is  required  to  meet  these 
public  service  expenses  after  the  pro¬ 
ject  is  operating  but  before  income  is 
sufficient  to  provide  for  such  services. 
However,  such  amounts  will  be  an  eli¬ 
gible  project  cost  only  to  the  extent 
that  the  recipient  does  not  have  any 
other  funds  or  sources  of  revenue  for 
such  public  service  expense.) 

(4)  Activities  conducted,  or  assets  ac¬ 
quired,  prior  to  approval  of  an  assis¬ 
tance  application  or  requisition  are  al¬ 
lowable  costs  only  when  specifically 
provided  for  in  the  grant  or  loan  con¬ 
tract  or  agreement.  Previously  ac¬ 
quired  assets  not  covered  by  an  agree¬ 
ment  may,  however,  be  included  in  the 
State’s  matching  share  to  the  extent 
that  they  meet  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
and  of  Federal  Management  Circular 
74-7.  Purchase  options  for  land  and 
materials  essential  to  the  project  or 
program  may  be  an  allowable  project 
cost. 

§  931.91  Administrative  procedures. 

Administrative  procedures  for  grants 
and  credit  assistance  are  based  to  the 
maximum  extent  possible  upon  Office 
of  Management  and  Budget  Circular, 
Office  Administrative  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments  (34  CFR  256). 

§931.92  Compliance  with  OMB  Circular 
A-95  requirements. 

(a)  Preapplications,  if  used,  applica¬ 
tions,  and  requistions  for  assistance 


for  public  facilities  and  public  services 
and  for  environmental  and  recreation¬ 
al  grants  for  construction  projects  are 
subject  to  the  Project  Notification  and 
Review  System  established  by  Office 
of  Management  and  Budget  Circular 
No.  A-95  (Part  I),  as  implemented  by 
regulations  promulgated  by  NOAA,  15 
CFR  905. 

(b)  Applications  and  requisitions  for 
assistance  for  planning  under  sections 
308(c)  and  308(b)(4)(B)  and  for  non¬ 
construction  projects  or  programs  for 
environmental/recreational  purposes 
under  sections  308(b)(4)(C)  and 
308(d)(4)  are  not  subject  to  Part  I  of 
OMB  Circular  No.  A-95  if  a  memoran¬ 
dum  of  agreement  for  coordinating 
planning  under  section  308  has  been 
executed  between  the  state  agency 
designated  under  §  931.26(a)(1)  and 
the  appropriate  areawide  clearing¬ 
houses  in  the  State’s  coastal  zone  pur¬ 
suant  to  Part  IV,  Attachment  A,  of 
OMB  Circular  No.  A-95. 

§  931.93  Other  Federal  requirements. 

Compliance  with  all  other  Federal 
statutory  provisions  and  regulations 
which  are  applicable  to  federal  assis¬ 
tance  programs  and  recipients  of  such 
assistance  is  a  condition  of  CEIP  assis¬ 
tance. 

§931.94  Environmental  Impact  State¬ 
ments. 

Under  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et 
seq.,  and  the  guidelines  40  CFR  1500.1 
et  seq.,  the  Associate  Administrator 
will  conduct  an  environmental  impact 
assessment  on  each  proposed  use  of  as¬ 
sistance  for  construction  projects 
under  Subparts  E  and  G  of  this  part 
tc  determine  whether  an  environmen¬ 
tal  impact  statement  (EIS)  will  be  re¬ 
quired.  Such  assessment  will  be  based 
on  threshold  criteria  which  will  be 
provided  in  OCZM  guidelines.  It  is  not 
anticipated  that  proposed  uses  of  as¬ 
sistance  under  Subparts  D  (Planning) 
and  F  (Repayment  Assistance)  of  this 
part,  as  well  as  for  non-construction 
projects  under  Subparts  E  and  G  of 
this  part,  will  require  EIS  preparation; 
however,  the  Associate  Administrator 
will  monitor  the  uses  of  assistance 
under  these  subparts  with  the  require¬ 
ments  of  NEPA  in  mind  and  will  deter¬ 
mine  whether  an  EIS  will  be  required. 
Initial  data  and  information  on  the  en¬ 
vironmental  impacts  of  a  proposed 
project  will  be  provided  by  the  poten¬ 
tial  recipient  of  assistance  under  this 
part,  according  to  OCZM  guidelines. 
When  the  Associate  Administrator  de¬ 
termines  that  an  EIS  will  be  required, 
he/she  will  also  consider  the  prepara¬ 
tion  of  a  regional  or  programmatic 
EIS  on  a  group  of  similar  or  related 
projects,  if  appropriate.  If,  prior  to  re¬ 
ceiving  notice  of  its  allotment  under 
Subpart  E  of  this  part,  a  State  wishes 
to  seek  an  advance  determination  as  to 
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whether  an  EIS  will  be  required  for  a 
proposed  project,  such  State  may 
submit  the  information  required  under 
§  931.48(a)(5)  to  the  Associate  Admin¬ 
istrator.  The  Associate  Administrator 
will  review  the  information  submitted 
and  will  make  a  determination  within 
45  days  of  receipt  of  such  information. 

§931.95  Records. 

(a)  All  initial  recipients  of  financial 
assistance  under  section  308  shall  keep 
and  preserve,  and  shall  require  each 
unit  of  local  government  to  which  it 
passes  the  assistance  to  keep  and  pre¬ 
serve,  detailed  project  control  records 
reflecting  acquisitions,  work  progress, 
expenditures,  and  commitments,  indi¬ 
cating  in  each  instance  their  relation¬ 
ship  to  estimated  costs  and  schedules. 
All  recipients  shall  also  keep  and  pre¬ 
serve  such  full  written  financial  re¬ 
cords,  accurately  disclosing  the 
amount  and  the  disposition  of  the  as¬ 
sistance,  together  with  the  amounts 
and  disposition  of  other  funds  applied 
to  the  project,  program,  or  other  un¬ 
dertaking,  as  shall  adequately  estab¬ 
lish  compliance  with  the  requirements 
of  section  308,  the  terms  and  condi¬ 
tions  upon  which  such  financial  assis¬ 
tance  was  made,  and  the  standards  for 
financial  management  systems  con¬ 
tained  in  Attachment  G  to  Office  of 
Management  and  Budget  Circular  A- 
102.  Such  records  shall  be  retained 
until: 

(1)  Completion  of  the  project,  pro¬ 
gram,  or  other  undertaking  lor  which 
a  grant  was  made  or  used,  and  there¬ 
after  for  a  period  of  at  least  3  years;  or 

(2)  Pull  repayment  of  a  loan  or  guar¬ 
anteed  indebtedness  for  which  such  fi¬ 
nancial  assistance  was  provided,  and 
thereafter  for  a  period  of  at  least  3 
years. 

§931.96  Audit. 

The  Associate  Administrator,  the 
Secretary  of  Commerce,  and/or  his/ 
her  designee  and  the  Comptroller 
General  shall  have  access  for  purposes 
of  audit  and  examination  to  any  re¬ 
cords,  books,  documents,  and  papers 
which  belong  to,  or  are  used  under 
this  part  or  controlled  by,  any  recipi¬ 
ent  of  the  assistance  or  any  person 
who  entered  into  any  transaction  re¬ 
lating  to  such  financial  assistance  and 
which  is  pertinent  for  purposes  of  de¬ 
termining  if  such  financial  assistance 
is  being  or  was  used  in  accordance 
with  section  308,  the  terms  and  condi¬ 
tions  upon  which  such  financial  assis¬ 
tance  was  made.  Office  of  Manage¬ 
ment  and  Budget  Circular  A-102,  and 
Federal  Management  Circular  74-4. 

§  931.97  Recovery  of  funds. 

This  section  sets  forth  requirements 
and  procedures  to  ensure  that  grant 
proceeds  received  by  States  may  be  re¬ 
covered  by  NOAA  if  such  proceeds 
have  not  been  expended  or  obligated 


for  the  purposes  and  activities  covered 
by  the  grant  award  approved  program 
activities  and  budget,  and  if  308(b) 
grant  proceeds  have  not  been  expend¬ 
ed  or  obligated  by  the  State  before  the 
close  of  the  fiscal  year  immediately 
following  the  fiscal  year  of  project 
award. 

(a)  Adequate  assurances.  (1)  Each 
requisition  for  the  proceeds  of  section 
308(b)  grants  submited  by  a  State 
under  Subparts  D,  E,  F,  or  G  of  this 
part  shall  contain  a  written  statement 
that: 

(1)  The  State  will  repay  to  the  the 
United  States  the  amount  of  an 
awarded  grant  which  has  been  deter¬ 
mined  by  the  Associate  Administrator 
not  to  have  been  expended  or  obligat¬ 
ed  by  the  State  for  purposes  other 
that  those  set  forth  in  §§  931.33(b), 
931.43(b),  931.63(b),  and  931.74;  and 

(ii)  The  State  will  repay  to  the 
United  States  the  amount  of  any  grant 
which  has  been  determined  by  NOAA 
not  to  have  been  expended  or  obligat¬ 
ed  by  the  State  before  the  close  of  the 
fiscal  year  immediately  following  the 
fiscal  year  in  which  the  grant  proceeds 
were  disbursed  awarded. 

(b)  Procedures  for  the  recovery  of 
funds.  (1)  Upon  receipt  from  NOAA  of 
a  written  request  for  repayment  which 
contains  a  finding  that  the  proceeds  of 
a  grant  received  by  the  State  have 
been  expended  or  obligated  by  the 
State  for  purposes  other  than  those 
set  forth  in  the  grant  award,  or,  in  the 
case  of  308(b)  grant  proceeds,  and  if 
308(b)  grant  funds  or  have  not  been 
expended  or  obligated  were  awarded 
before  the  close  of  the  fiscal  year  im¬ 
mediately  following  the  fiscal  year  in 
which  the  grant  proceeds  were  award¬ 
ed,  such  State  shall  provide  a  written 
response  within  15  days  to  either 
refute  or  admit  such  findings. 

(2)  NOAA  shall  make  a  determina¬ 
tion  that  repayment  by  the  State  will 
or  will  not  be  required,  and  shall 
notify  the  State  of  this  determination 
no  later  than  45  days  from  the  receipt 
by  the  State  of  the  request  for  repay¬ 
ment  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  If  NOAA  determines  that  repay¬ 
ment  is  required,  the  State  shall  have 
30  days  from  the  date  of  receipt  of 
such  determination  to  file  a  request 
for  reconsideration  with  NOAA  or  60 
days  from  the  date  of  receipt  of  such 
determination  to  make  a  repayment 
by  check  in  the  amount  stated  in  such 
determination. 

(i)  If  the  State’s  request  for  recon¬ 
sideration  is  denied,  the  State  shall 
have  15  days  from  the  date  of  such 
denial  to  make  a  repayment  by  check 
in  the  amount  determined  to  be  owed 
to  the  United  States. 

(ii)  If,  as  a  result  of  the  State’s  re¬ 
quest  for  reconsideration,  NOAA 
modifies  its  determination  of  the 
amount  required  to  be  repaid  by  the 


State,  such  State  shall  have  15  days 
from  the  date  of  such  modification  to 
make  the  repayment,  if  any,  by  check. 

(4)  If  no  repayment  is  received 
within  the  time  period  established  by 
paragraph  (b)(3)  of  this  section, 
NOAA  shall  take  necessary  action  to 
recover  the  amount  due.  Methods  of 
recovery  may  include,  but  are  not 
limited  to: 

(i)  The  modification  or  termination 
of  a  grant  being  received  by  such  State 
under  section  308(b); 

(ii)  The  modification  or  termination 
of  financial  assistance  under  sections 
of  the  Act  other  than  section  308(b); 

(iii)  The  withholding  of  future  fi¬ 
nancial  assistance  to  the  State  under 
any  section  of  the  Act;  and 

(iv)  The  modification  or  termination 
of  financial  assistance  being  received 
by  such  State  under  other  programs 
administered  by  the  Department  of 
Commerce,  or  the  withholding  of 
future  financial  assistance  to  such 
State  under  these  programs. 

(5)  Actions  undertaken  under  para¬ 
graph  (b)  of  this  section  shall  not  in 
any  way  prejudice  any  rights  of  NOAA 
to  pursue  such  other  remedies  as  may 
be  legally  available  and  appropriate 
under  the  circumstances,  including  the 
referral  of  the  claim  against  the  State 
to  the  Department  of  Justice. 

(c)  If  a  State  has  received  a  written 
request  for  repayment  under 
§  931.97(b)(1)  NOAA  may  require  such 
additional  assurances  as  it  finds  neces¬ 
sary  to  protect  the  interests  of  the 
United  States  in  the  making  of  grants 
to  the  State. 

§931.98  Coordination  with  other  Federal 
agencies. 

(a)  No  financial  assistance  for  study¬ 
ing  and  planning  provided  under  sec¬ 
tions  308(b)(4)(B)  and  308(c),  for 
public  facilities  and  public  services 
provided  under  sections  308(b)(4)(B) 
and  (d)  (1)  and  (2),  or  for  environmen¬ 
tal  and  recreational  projects  provided 
under  sections  308(b)(4)(C)  and  (d)(4) 
shall  be  awarded  or  disbursed  if  other 
Federal  funds  are  available  for  such 
purposes,  unless  the  Associate  Admin¬ 
istrator  is  assured  that  the  Federal  as¬ 
sistance  to  be  received  under  section 
308: 

(1)  Is  to  be  used  in  addition  to,  and 
not  in  lieu  of,  any  Federal  funds  which 
any  coastal  State  or  unit  of  local  gov¬ 
ernment  may  obtain  under  any  other 
law;  and 

(2)  Is  not  duplicative  of  other  fund¬ 
ing  assistance. 

(b) (1)  The  term  "joint  funding” 
means  the  coordination  of  multiple 
Federal  assistance  under  the  authority 
and  provisions  of  the  Joint  Funding 
Simplification  Act  of  1974  (Pub.  L.  93- 
510)  in  support  of  and  consistent  with 
the  CEIP. 

(2)  When  assistance  from  other  Fed¬ 
eral  programs  is  insufficient  to  cover  a 
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project  or  when  combinations  of  assis¬ 
tance  from  multiple  Federal  programs 
are  appropriate  and  beneficial.  States 
and  units  of  local  government  may  re¬ 
quest  joint  funding  by  the  CEIP  and 
other  Federal  programs  in  accordance 
with  OMB  Circular  A-lll,  41  FR 
32040. 

Subport  J — Intrastate  Allocation  of  Financial 
Assistance 

§931.110  General. 

This  subpart  sets  forth  policies,  re¬ 
quirements,  and  criteria  required  by 
sections  308  (e)(2)  and  (g)(2)  and  relat¬ 
ed  to  the  intrastate  allocation  of  fi¬ 
nancial  assistance  provided  under  sec¬ 
tion  308. 

§931.111  Objective. 

The  objective  of  these  requirements 
is  to  assure,  to  the  maximum  extent 
feasible,  that  section  308  assistance  al¬ 
lotted  to  coastal  States  is  distributed 
among  units  of  local  government  in 
amounts  which  are  proportional  to 
need  and  in  a  manner  which  is  equita¬ 
ble  and  expeditious. 

§931.112  Intrastate  allocation. 

Each  coastal  State  must  establish  a 
process  to  allocate  its  allotted  section 
308  assistance  among  State  agencies 
and  units  of  local  government  based 
on  need  for  such  assistance.  This  pro¬ 
cess  may  be  periodically  reviewed  by 
the  Associate  Administrator  to  deter¬ 
mine  whether  its  application  results  in 
a  distribution  of  assistance  which,  to 
the  maximum  extent  practicable  is 
proportional  to  need.  States  may 
amend  or  modify  their  intrastate  allo¬ 
cation  process  subject  to  approval  by 
the  Associate  Administrator.  The 
extent  of  the  process  and  the  degree 
of  documentation  required  will  depend 
on  the  amount  of  assistance  allotted 
to  the  State. 

(a)  The  States  which  receive  an  al¬ 
lotment  of  $250K  or  more  in  308 
grants  and/or  $2  million  in  credit  as¬ 
sistance  in  any  fiscal  year  must  devel¬ 
op  an  intrastate  allocation  process  for 
approval  by  the  Associate  Administra¬ 
tor  which  must: 

(1)  Indicate  the  State  agency  desig¬ 
nated  under  §931.26  which  will 
assume  the  lead  role  for  administering 
the  process; 

(2)  Describe  the  methods  and  proce¬ 
dures  used  to  assure  direct  and  effec¬ 
tive  participation  by  affected  State 
agencies  and  units  of  local  Govern¬ 
ment  throughout  the  development 
and  implementation  of  the  allocation 
process; 
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(3)  Describe  the  methods  to  be  used 
to  determine  the  priorities  for  the 
needs  for  financial  assistance  resulting 
from  coastal  energy  activity; 

(4)  Include  a  method  of  assigning 
priority  to  projects  for  which  assis¬ 
tance  is  not  otherwise  available  from 
Federal,  State,  or  private  sources; 

(5)  Describe  the  methods  to  be  used 
to  allocate  financial  assistance  and  to 
evaluate  and  select  projects  based  on 
criteria  which  include  need,  immedi¬ 
acy  or  severity  of  impacts,  the  fiscal 
capacity  of  units  of  local  Government, 
and  protection  of  the  environment; 

(6)  Assure  that  information  on  the 
allocation  of  financial  assistance  is 
available  to  the  public  throughout  the 
allocation  process: 

(7)  Stipulate  reasonable  time  limits 
for  the  allocation  of  financial  assis¬ 
tance;  and 

(8)  Establish  a  timely  procedure  by 
which  units  of  local  government  may 
appeal  to  the  State: 

(i)  the  results  of  its  allocation  deci¬ 
sions;  or 

(ii)  whether  the  State  complied  with 
the  intrastate  allocation  process  de¬ 
scribed  in  this  section  and  approved  by 
the  Associate  Administrator. 

(b)  Those  States  which  receive  an  al¬ 
lotment  of  less  than  $250K  In  308 
grants  and/or  $2  million  in  credit  as¬ 
sistance  in  any  fiscal  year  provide  an 
allocation  process  which  will  be  sub¬ 
mitted  along  with  applications  and 
requisitions  for  section  308  assistance. 
This  process  will  not  be  subject  to 
prior  approval  of  the  Associate  Admin¬ 
istrator.  The  submission  by  the  State 
must  describe: 

(1)  The  methods  used  to  determine 
the  priorities  for  the  needs  for  finan¬ 
cial  assistance  resulting  from  coastal 
energy  activity; 

(2)  The  methods  used  to  evaluate 
and  select  projects  and  to  allocate  fi¬ 
nancial  assistance. 

(3)  The  methods  used  to  provide  for 
formal  notification  of,  direct  consulta¬ 
tion  with,  and  comments  by,  affected 
State  agencies  and  units  of  local  gov¬ 
ernment  in  the  allocation  of  all  308 
funds. 

(c)  Application/Requisition  for  308 
funds  through  September  30,  1977, 
from  all  coastal  States  will  be  subject 
to  §  931.112(b)  only. 

(d)  Eligible  U.S.  Territories  are 
exempt  from  the  requirements  to  pro¬ 
vide  an  intrastate  allocation  process. 

§  931.113  Forms  of  assistance. 

To  the  maximum  extent  practicable 
and  in  accord  with  the  intrastate  allo¬ 
cation  process  established  pursuant  to 
§931.112: 


(a)  States  that  requisition  the  pro¬ 
ceeds  of  grants  under  section  308  for 
purposes  specified  in  Subparts  D  and 
G  of  this  part  must  pass  this  assis¬ 
tance  through  to  State  agencies  and 
units  of  local  government  in  the  form 
of  grants; 

(b)  States  that  requisition  the  pro¬ 
ceeds  of  grants  under  section  308  for 
purposes  specified  in  Subparts  E  and  F 
of  this  part  must  pass  this  assistance 
through  to  State  agencies  and  units  of 
general  purpose  local  government  in 
the  form  of  grants; 

(c)  States  that  are  allotted  credit  as¬ 
sistance  under  section  308  (d)(1)  and 

(d)(2)  must  pass  this  assistance 
through  to  State  agencies  and  units  of 
general  purpose  local  government 
using  one  of  the  following  methods: 

(1)  State  agencies  may  borrow  to 
provide  public  facilities  and  public  ser¬ 
vices  needed  to  meet  either  State  or 
local  needs; 

(2)  State  agencies  may  borrow  to 
reloan  or  to  grant  this  assistance  to 
units  of  general  purpose  local  govern¬ 
ment  for  public  facilities  and  public 
services  needed  to  meet  local  needs;  or 

(3)  State  agencies  and  units  of  gener¬ 
al  purpose  local  government  may 
submit  applications  to  the  State  to 
borrow  from  the  Fund  to  provide 
needed  public  facilities  and  public  ser¬ 
vices. 

§931.114  Appeal  to  Associate  Administra- 


(a)  A  unit  of  local  government  msy 
appeal  to  the  Associate  Administrator 
to  determine  whether  the  State  com¬ 
plied  with  the  intrastate  allocation 
process  described  in  §931.112  and  ap¬ 
proved  by  the  Associate  Administra¬ 
tor.  Such  an  appeal  must  be  made 
within  30  days  after  the  unit  of  local 
government  has  exhausted  the  appeal 
procedure  described  in  §931.112.  Such 
an  appeal  will  be  limited  to  the  appli¬ 
cation  of  the  State’s  process  and  the 
Associate  Administrator  may  require 
additional  information  necessary  to 
make  an  objective  review  and  finding. 
The  Associate  Administrator  will 
notify  the  State  and  unit  of  local  gov¬ 
ernment  of  his/her  findings  within  45 
days  of  the  receipt  of  the  appeal. 

(b)  If  the  Associate  Administrator 
finds  that  the  State  has  not  substan¬ 
tially  complied  with  the  approved  pro¬ 
cess,  section  308  assistance  will  be 
withheld  until  the  State  reallocates 
the  assistance  in  accord  with  the  ap¬ 
proved  process. 

[FR  Doc.  78-4788  Filed  2-22-78;  8:45  am] 
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